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Accompliſh'd Prat iſer 


IN THE 


High Court of Chancery, 


- The Whole Method of Proceedings, according 
to the preſent Practice, from the Bill to the 
Appeal incluſive: 


5 CONTAINING 

The Original, Power and Juriſdiction of the Clanton 
both as a Court of Law and Equity; the Office of 
the Lord Chancellor, Maſter of ihe Rolls, and the Reſt 
of the Officers. 


ALSO 


The beſt Forms and Precedents of Bills, Anſwers, Pleas, 
Demurrers, Writs, Commiſſions, Interrogatories, 
Alffidavits, Petitions and Orders; 


TOGETHER WITH 


A LIST of the Officers and their Fees : 


LIKEWISE 


Other MATTERS uſeful for Practiſers. 


The Sixth Edition, aſüſted by the Help of a Manuſcript by a late 


learned Hand, with all the Practice enlarged under every Head, 
and an Addition of Precedents of all Kinds, brought down to the 


| Preſent Time; not to be met with bs any modern Practice hitherto 


publiſhed, 
By JOSEPH HARRISON of Lincoln's Inn, Eg 
In Two Uolumes. 
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TOUTE Be TL 


8 the followin! g ſheets perl relate to 

| the moſt important department. of your very 
high office, I preſume” to inſcribe them to your 
Lordſhip; not with a view to inſtruct, but ſolely to 
felicitate the Suitors of the Court, that inte- 
grity and abilities are once more to be found in 
the Prætorian Seat of PEE zi and that - _— # | 
nale nunc, et olim. fic erit.” 


I am, 
di eee e 
nith the moſt profound hlpen,. 
Voour Lordſhip's moſt dutiful, 
. obedient, babe eren, 
Trinity Vacation, 


1778. 4 Solicitor of the Court. 


3 g 


4 TABLE of the Daw: of bearing "VP Motions, &c; | 
before the Lord Chancellor end the Maſter of the Ralls, 


Ly the Lord cru | Tzxxum-TinE, 


N Term-time, every Monday, Tie/aay, italy, 
and Friday, are days for hearing Cauſes at Ve- 


Fe, 2005 2 — in Fermbtime, 


. Seal - . 
bellen. | 2 firſt and laſt days of the Term days for 
: » iGs Ellag Writs ahd Motions only, F 2292 "7 
Every Turſlay in Term is a day for Motions, ex- 
cept in the 7. K* or laft week of the Term, and then it 
Int day for Cauſ 

Motions. + All * days in Tem, when 5 court "fits, aredays 
. - # for common Motions, which are moved after the Cauſes 

| © ate heard, juſt before thö tifng of the court. - 


VAcAaTION. 
An... the Vacation, the general Seal-day 15 5 2 
the Vacation Lese 70 the Lo rd Chancellor, are days . Farina 
No Motions are heard after the laſt general Seal. 
Rehewring, | Every Saturday in Term is a day for Rehearings. 
Exceptions, Wedneſdays and F ridays 1 in the afternooũ in Tim, 
Pleas, and Lord Chancellor fits in Lincoln's Inn Hall on Exceptions, 


dD r 
* c ty i al, boch * * ag af- 
tell for clitidns,—— 


CY . 


* 
5 


The next day after the aft 85 
„the Term, is ufdully! 


N . 
, Ihen eee eee 
05 "$0 Fr: i 1 tht ROLES: Ah q: ; 
-%? {S177 Mi Tek MW TI 2. * 227U. 
a tie t W every Monday, 7; e = 
ele Rolls by | 


| ifes. - urday, are days for hearin 
Cauſes, *. Je the Rolls ih the a 


5 The ſecond Saturday in Term is 5s al 4 . ds 
— | 1 hearing Pauper rcuuſes at the Rolls. on 4 fo 


AzTiR TEAM. 

a The firſt week after the Term the Maſter of the 
Cauſes in Rolls fits all the Mornings on Cadſes, and towards the 
Vacationd.,. third 'Seal, in the Afternoons. 

SM There is alſo a Day of Petitions at the Rolle after the 
Peticidns, | I Tethd; which His bendur dppoints, 
* The next morning 20 the Term, Motions are 1. 
Motlons. | 4 lowed to be made at the we th by the Lord; Chan- 
T cellor. | = 
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0 the dar. court in 3 Sagas perry 
' . #0 Law, and alſo of the extraordinary court pro- 
- ceeding Scoring to Equity. 


COURT is the place where juſtice is judicially- 
adminiſtered; and it is called curia; ſaith Yalla, 4 
.curd; for that care is to be taken therein for the 
deciding of controverſies: But it ſeemeth rather to be called 
' Curia, an aſſembly, or the place of aſſembly, like as" the 
King's court was firſt called curia, berg the. cqurt of 
Juſtice was there firſt holden. _ — , 
It is the opinion of ſeveral learned authors, that the Chan- 
cery had its name originally from certain bars lad one over” | 
another croſs-wiſe, like a lattice, whetewith it wax envifon'd: 
to keep off the preſs of people, and not to hinder the view of 
thoſe officers Who ſat thera'n;. ſach grates or croſs ban 
being by the Lalins called Cancelli. Cand. Brits cel. 
2 Orig. Jurid. * 8. 12 Cow, Inergret. Verb. Cbas· "3-- 
ceiter. ms 7 * 1 


Vor. I. n | The 


2 Ot the Court of Chancery. 
The court of Chancery is the king's prerogative royal ; 
and all other courts (except the Parliament) are inferior 
to it. | . TIRES b 
And in the Chancery are two powers or courts, the one 
(a) 8 Ed. 4. (a) ordinary, the other (5) extraordinary; the former is a_ 
| | common law court, and the proceedings therein are accord- 
0 th ing to the laws and ſtatutes of the realm, called the petty 
(5) Stan, bag ſide; the latter 1s a court of equity, and proceeds ac- 
Przr, c. 20. cording to equity and good conſcience, Yide 2 Inf. 552. 
tol. 65.b. 4 I. 79. Lambard's Archaion, 58, 78. Elf. Objerv. 
72. Office Lord Chan. 44, 45. | | 
: With reſpe@ to the ordinary or Tegal court, it has been 
Meh a court of record time out of mind, and held coram domino 
rege in cancellaria, on the petty-bag fide, 2 Inf. 552, Ce. 
4 Inft. 79. Lev. 142.—Anmo 9 Ed. 4. All the judges 
of England did affirm, that the Chancery was the king's 
court, and had been time out of mind; ſo that it was im- 
poſſible to trace its original. | 
The commencement of this court is much more ancient 
than the court of equity: And thoſe authors who hold 
that the court of Chancery came in with William the Con- 
queror are certainly miſtaxen; for both the Britiſh and 
Saxon kings had their chancellors and court of Chancery, . 
out of which writs remedial iſſued as at this Day. 4 Inf. 
78. Camd. Brit. cclv. And one Walſon had a pardon 
ioroll'd in the court of Chancery, Anno 872. Reg. Alfrido. 
4 Inft. 78, 79. As for its antiquity in this realm, it is of 
(e) Diſcourſe no, leſs, as our learned Seldon (e) conceives, than kin 
| of the Name Ef helbert's time, who was the firſt Chriſtian king of the 
and „ gnity Saxons. Dudg. Orig. Jurid 32. C. 16. n 
of Lord 2 
Chancetlor, That the court of Chancery proceeding according to law, 
dy him pre- hath had juriſdiction time out of mind, ſeems ſettled by the 
ſented to Sir beſt authorities. 9 Ed. 4. 53. b. 4 Inft. 77. Hob. 63. 
—_— 8 143. 11% „ | | 
(% 4 Inft, This court hath (4) juriſdiction to hold plea of ſcire facias 
79, 80, 81, for repeal of letters patent, at the ſuit of a former patentee, 
82, $7, 88. when they are granted to ſeveral perſons for one and the 
ſame thing: But when they are againſt law, or granted up- 
on a falſe ſuggeſtion, the king may have a /cire farias to 
repeal his own grant by letters patent, [See 18 Hen. 6. 
| . 1. 3 Ed. 6. c. 4. 13 Elia c.6.) Here alſo it may hold 
Lamb, Ar- Plea of petitions, mon/trans de drow, (i. e.] for a ſubjet to 
- chaion. 58. be reftored unto lands, c. which he ſhews to be his 
Elel..29- right. [See 34 Ed. 3. cap. 14. 36 Ed. 3. cap. 13. 4 Rep. 
54] Traverſes of offices, i. e. to prove that an inquiſition 


taken 


De the Court of Chancery. IR... - 
ken of lands or goods is defective and wrong. There may 
alſo be a / ire fucia upon recognizances in this court. | [See 
23 Hen, 8. c. 6.] Execution upon a ftatute-ſtaple, We. 
Bat the execution upon a ſtatute-merchant' is. returnable 
either into the K. B. or C. P. 4 Inf. 79, And this court 
way hold plea jof all perſonal actions by or againſt any 
officer or miniſter of this court, in reſpe& of their ſervice. 
or attendance, and by acts of parliament, of ſeveral offences 
and cauſe. 4. FIRE. 2 nd hs hg 

This court is offcina juſticiz, out of which all original The Chan» - 
writs, all commiſſions of charitable uſes, bankrupts, ſew. cery in our 
ers, ideots, lunaticks, Ir. that paſs under the great ſeal, _— NP | 
do iſſue, and for which it is always open. Vid 4 nfl. na brerium 
Bo, 81. 2 bdbriginalium 
& remedialium z where all original writs were deviſed and framed, 


This (e) court cannot hold plea of (/) land, but it may 8 1 
of treſpaſs or debt. 26 Hen. 6. 32. oo Y And 
therefore where a ſuit was in the Chancery of Chefter for a woman's jointure, a prohibition 
was granted, Sid, 189. Pl, IF | $53 4 ; 


The proceſs is under the great ſeal, and is now in Exg- See 6 0. 
Ui, as are all other law proceedings, hy 4 G.-2. c. 26, But * 6. 
the proceedings in this court are not inrolled in rolls, but 
remain in filaciis, being filled up in the office of the petty- 

bag. 4 afl. 80. n 1 

In proſecuting cauſes, if the parties deſcend to iſſue, this 

court cannot try it by a jury; but the Lord Chancellor de- ; 
livers the record with his (g) proper hands into the King's (2) mow 
Bench, to be tried there; becauſe for that purpoſe both ing — 5 
courts are accounted but one, and after trial it is to be (5) cord is held 
remanded into Chancery, and there judgment to be given: ſufficient 
Bur if there be a demurrer in law, it ſhall be argued and YideJefferſon 
adjudged in Chancery. 4 Inf, $0. | 28 1 
The King and Stoughton, 2 Saund, 157. and the *s caſe, 8 Co, & Mich 1700. Be. 
tween the king and the warden of the Fleet, (+) Bur quere, Whether the conſtant prac- 
tice hat not been to give judgment in the King's Bench. Vide All. 16, 17. Stil. 84, | 
Cro, Jac, 12. 2 Roll Abr. 349. and 2 Saund. 27, where it is reſolved, that if there be a 
demurrer for part, and iſſue for part, the whole record ſhall be tranſmitted into B. R. and 
the judgment given there; and 2 Saund. 43. 8. P. and there ſaid, that the books cited 4 
Inft, $0, do not warrant the opinion, But if the iſſue is to be tried otherwiſe than by a 
Jury, 26 by the biſhop's certificate, & judgment ſhall be given in Chancery. W. mig 


t. 

Robert Parving Lord Chancellor to Edward the Third, delivered, with his own 
hands a record into the Court of King's Bench, 17 Ed. 3. in which year he died fitting - 
and arguing [See 2 loſt, 552, 4 Inſt. 79, 99-] in the Court of Common Pleas — 
the juſtices there, as is recorded — 2 ks of thit year, See Year Book of 17 


Ed, 3. fol. 11, 14, 23. Pl. 9. 37+ Fl. 20. Spelm. Gloff, 171. 
' | KR B 2 When 


Dye the Court of Chantery. 


# ' grounded upon that which happeneth for the moſt part, 


© hea there is ® derer upon port}, and. ine aer 

part, the record being in K. B. that court ought to give 

udgment, becauſe there can be but, one execution; and if 

the record come thither entirely, they cannot ſend it back | 
again. Jide 2 Saund. 23, 24s Ce. Med. Rep. 29. Sid: 

438. . Lev. 283, 284. though it was ſaid, that the Chan- 

+ Cery might have given n F the demurrer before 

the record came into X. B. 2 Keb. Rep. 584, 587, 588, 

608. Lill. Abr. 499 5 » 

PO Hill. 1682. Rex ver. Cary, A writ of error was moved 

"NED ſor into B. R. on a judgment in the petty-bag, but denied. 

() Dy. 35. The lord keeper North was pleaſed to think (i) Dyer and (4) 

05 inn, Coke's opinion ill founded, and thought the juriſdiction of 

(94 the Chancery on the Latin fide not ſubject to be controlled 

(7) That up- by X. B. and ſaid he would (/) injoin all ſuch writs of error. 

ona judg- Porn, 131. 

ment given 5 1 

in this court, a writ of error doth lie returnable into the King's Bench. Vide 13 Ed. 3. 

25 Aff. 24. Dyer 315. Plow. 393. And by Lord Coke, the ſtile of the King's Bench 

is Coram Rege, bot the ſtile of thr Chancery is Coram Rege in Cancellaria, and additio 


probat minoritatem. 4 Inft. 80. 


Having conſidered the ordinary court in Chancery, pro- 
ceeding according to law: I ſhall in the next place ſpeak of 
the extraordinary court, proceeding according to equity, 
With reſpect to the riſe of this court of equity; if we do 
but conſider that the adminiſtration of juſtice, in this realm, 
is the prerogative of the king, who is the immediate mini- 
ſter of juſtice under Gop, and ſworn at his coronation. to 
deliver to his ſubjects æguam & refam juſtitiam, we oy 
eaſily perceive a neceſſity of erecting this court. For inaſ- 
much as poſitive written laws. conſiſt of general inſtitations 


the utmoſt, extent of human wiſdom being incapable of 
foreſeeing every particular thing which time and experience . 
doth. beget, there was of neceſſity variety of particular caſes 
frequently happening, wherein no proper remedy could be 
given by the ordinary courts proceeding according to ſuch 
poſitive laws; and many times the rigour of the law proves 
injuſtice and oppreſſion : And as the judges in our courts 
of law, are bound by their oaths to obſerve the ſtrict rules 
of law, tho' ſenſible of a manifeſt injuſtice, therefore to 
ſupply the want, and relax the rigour of the poſitive laws, 
recourſe was had to the king, in order to obtain relief in 
ſuch caſes, and in ſuch manner, as ſhould. appear to be juſt 
and equitable, Fide Brad. 108. C. 10. Black, Com. 92. 
| * Note; 


Pl the Caurt of Chancery. 3 
Note; It appears by the laws of king Edgar, that there 
was a power by law veſted in the king to moderate the 
fummurn jus according to'equity and good conſcience, 
This court, faith my Lord Ele/mere, may be called the 
king's high court of conſcience, made eſpecially to. redreſs | 
() private cauſes, ſuch as by extremity of law Ecannot (-) Lamb. 
have agreeable end to equity, by reaſon of cireutaſtances Archaion.” 
+ hindering ; wherein it-is-to be noted, that conſtience is ſo 79, 30, 31+ 
regarded in this court, that the laws are not neglected, but I 
they muſt both meet ànd Join in a third, that is in a mode- 
ration of extremity, Here the rigour of the law is tem- 
per'd with the ſweetrieſs of equity, which is nothing but 
"mercy qualifying the rigour of juſtice : Nam igſæ etiam lage 
cupiunt ut jure regantur, i. e. ut levi & facili ac benigna in- 
terpretatiome temperentur. | . 
For the orginal of this ſpecial court, it is to be conſi- 
dered, that in the time of the Saxon and of the Danes, the 
king by bimſelf did hold à high court of juſtice, wherein he 
| ſat in perſon, and did judge not. only according to meer 
right and law, but alſo after equity and conſcience z and 
this is confirmed by the law of the (2) Saves king Edgar, (#) Saxon ' 
-wiz, Let no man ſeek to the king in matter of variance, un- laws, fe.79, 
leſs he cannot find right at home; but if the right be too 
heavy for him, then ſet him ſeek. to the king to have it 
ligbtened. And the like to this law is alſo among the laws 
of Canutas the Dane, fol 108. Eleſ. 24. 
' Originally the method of application for relief was by 
bills, or petitions to the king, ſometimes in parliament, and, 
ſometimes out of parliament, commonly directed to the king 
and his council. Ke HE 
Ins the time of king Edward I. Matters of grace were Lamb. Ar- 
only determinable by the king, or by ſuch as he appointed, chaion. 62, 
and not in any fix'd or eſtabliſhed court of equity ; ſo thut 53 a. 
thoſe who ſought relief in equity were ſuitors to the kin * — 
himſelf, who being aſſiſted with his chancellor and counc Ves 
did mitigate the ſeverity of the law in his own perſon, when 
it vleaſed him to be preſent, and (e) did in his abſence refer (e) Lamb. 
petitions ſometimes to the chancellor alone, and ſometinies Archaion. 
to the chancellor and ſome other of his council. n "EO 
At what certain time the court of Chancery firſt exer- gc 
ciſed an extraordinary power of acting according to equity, 
ſeems from the great diſtance and obſcurity of the matt 
extremely doubrful, But it is agreed that its commence- 
ment is not ſo ancient as the ordinary court before ſpoken 
of, And I think none of gy gt lawyers, who ſpeak of 
1 12 3 *05 15 2:1. tith 


22, 26, 


=” 
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"Of the Court | of Chancery. 


. this © 8 ever mentioned it as a court of oi. or 
conſcience; but always as. a court of ordinary JuriſdiQtion 
3 determine cauſes according. 10 the rules of the common 


My Lord Cole. ſays, . that the firſt decree in Chancery 

n Feat that he finds made by the chancellor, was in 17 R. 2. 

12 R. 2. n. John. de Windſor againſt Richard le Scrope, 2 Loft. 553. 
Aa. 83. 

= 24 Lanberd, in bis frebaies.. 75, ſays, that be doth 

not remember that in our reports of common law, there is 

any mention, of cauſes before: the chancellor for help in 


00 


(05 vide 3 equity, but only from the time of (p) king Henry IV. in 


Inſt 552. whoſe days, by reaſon of inteſtine troubles, feoffments to 
' Duge. 37. uſes did either firſt begin, or elſe grow common and fami- 
liar; for remedy in which cafes. of uſes chiefly the court 

of Chancery was then fled unto as the common altar of 

help and refuge, ' But we find no-cauſes in this court re- 

ported in our books before the reign of Hen. 6. [4 Inft. 82.] 

Such cauſes, ſaith Dugd. as ſince that time were heard in 
tdtdis court, having formerly been determined in the Lords 


„bouſe of parliament, as may ſeem from the number of 


petitions in parliament, of that nature, which ate yet extant. 
(2) Obſer. Dugd. 37. And my Lord () Elg/mere writes, that there is 


on the Of. no —— of proceedings, by way of petition, or (r) Exglif 


fice of Lord 


ch bill, before that time, to be found in the office of records: 
© Wks 


7.58, But. records, reports, and caſes, are plentiful . in its 
&) Anno ordinary juriſdiction long before. | 
H. 6, 


there ar alſo ſome dill, in French, 6 pp by deb 10 45 ; 


The —_ gt 7 opinion, f 1 humbly conceive, 
- ſeems to be that the equity fide. of 2 court of Chanceiy 
began in the reign of Ed. 3. [Vide 20 Fd, 3. 36 Bd. 3. 
i — Archaion. 73, 74+ Lew. 241, 242. Lil. Abr. 496. 
28. 
A” 4 r. in his- Feen, 1 1 ſays, That when the 
courts of Chancery and King's Bench ceaſed to be ambu- 
latory, and became ſettled courts in a certain place (which 
was 4 Ed. 3.) that then the king committed to his chan- 
cellor, togetber with the charge of the great ſeal, his only 
legal, abſolute, and extraordinary pre-eminence of juriſ- 
diction, Sc. But the writ or proclamation, 22 Ed. 3. 
directed to the meriffs of London, by them to be made pub. 
lick, ſeems. to have given it an eſtabliſhment; by which 
the king commanded that all buſineſs, relating as well to 


the 


45 Hs —— „%!thͥ: To — 9 - 


2 Df the Caurt of Chancery. 
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the common law of the kingdom, as to ſuch by \pecial | 


grace cognizable by him, ſhould be proſecuted before the 
chancellor, &c, And this delegation afterwards received 
the ſanction of an act of parliament, 36 Ed. 3. Which act, 
as ſome think, firft gave it authority, Yide Lev. 242. That 


this court did from this time exerciſe a juriſdiction in mat- 


ters of equity, ſeems evident from the parliament rolls 
in the reign of Ed. 3. Vid. Rol. Abr. 372. And the 
complaints made in parliament of the exeiciſe of this 
power, to the ſubverſion of the common law. wide Rot. Parl. 
Anno 2 R. 2.—— 7 R. 2. And this occaſioned the 
ſtatute 17 R. 2. cap. 6. which reciting that people were com- 

lled to come beſore the king's council, or in the Chancery, 


y writs grounded upon untrue ſuggeſtions, enacts, that 


the Chancellor for. the time being, preſently after ſuch 
ſuggeſtions are duly found, and proved untrue, ſhall have 
power to ordain and award damages according to his diſere · 


tion, Sc. which, inſtead of diminiſhing, inereaſed the juriſ- - 


dition of this court, - ME 3 FE6 
A commiſhon or letters patent, without an act of par- 
liament, cannot raiſe a court of equity; but a court of equity 
may beheld by preſeription. 4 If. 87. 122, 213, 242, 248. 
12 Rep, 113. 2 Koll. Abr. 164. Hob 63. 1 
This court proceeds /ecundum aquum & bonum, and 
moderates the rigour of other' courts, which are bound to 
obſerve the. ſtrict letter of the law; and it rather regards 
the intention than the words of the law, and is of moſt 
excellent uſe and benefit to the nation, in exerting power, 
and granting relief, in caſes wherein the ſubje& is without 
remedy in the courts of common law: But generally, 
where matters are determinable by the common law, there 
ought not to be relief in Chancery. 15 H. 6. * cap. 4. 


% 


* See Obſer, 


; þ — 2 the Sta - 
39 H. 6. 4 Inft. 83. 3 Chan. Rep. 70. ſed vide Treatiſe en thy! 1 | 
Edit, 27 


fol, 324+ 4 


of Equity, fol. 4. And equity cannot regulate or controul 
the maxims of the common law, altho* there may be ſome 
inconveniencies in them, for that would be to exerciſe a 
legiſlative. authority, and make a new law, MSS. Ca. in 
Cha. Lord Bath sgainſt Sherwin, Trin, 8 Anne. Vide 10 
Mod 1. | Gilb. Eg. Rep. 2. It is obſervable that in many 
caſes this court will give relief agaioſt, beſides, and beyond 
the rules of common law, ſo as the example introduce no 
2 miſchief. [ Vid. Danv. Abr. 745 to 766.] In 

ort. every matter that proves inconſiſtent with the intention 
of the legiſlator, or is contrary to natural juſtice, may be ro- 
lieved here, Anciently, indeed, forfeitures of penalties and 
CIO TERS B4 condition: 
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2 . VP | 2 
I $ Ot the Court of Chancery. 
conditions were not here relieved, neither was an.accident 
preventing the perſormance of a condition, and incurring a 
forfeiture, But now it 1s every day's. pradide tb relieve 
in ſuch caſes, without ſuch limitation, Where the damage 
is under the penalty, and the advantage accruing to the per- 
ſon taking benefit of the condition. And this is founded 
upon an unerring rule of juſlice; for. there js no injury to 
the perſon unto whom the condition or penalty is forfeited, 
becauſe he is in no worſe caſe, than if the condition had 
been performed, MSS. Ca. in Cha, Lord Bath againſt 
* Sheewin, Trin. 8 Anne. | OS ee SN 
The juriſdiction and power of this court of equity is. of _ 
(s) 41ſt. vaſt extent, tho" no court of (3) record, and (i it is di- 
84. Crompt. Jided into three heads; fraud, conſcience, and accident, In 
oo 5X this court the Lord Chancellor himſelf may ſue: But he 
373. cannot make a decree in his own cauſe, Here relief 1s of- 
() MSS. ten given for or againſt an infant, notwithſlanding his 
kg minority ; for or againſt a married woman, notwithſtand- 
| — 1 ing her coverture. * ſome caſes ſhe may ſue her huſband, 
win, Trin. as for alimony or maintenance, when they are parted, &&c, 
$ Anne, And ſhe may be compelled to anſwer without her huſband, 
” —_ Here executors may ſue one another, or one executor alone 
Do, abr, Without the reſt may be ſued; but he ſhall. be charged far 


749. no more than he has received. 51 T4 08 
This court acts chiefly in matters of fraud, accidents, and 
truſts. | MW 981540 
90 Weſt's (s) All frauds and deceits, for. which there is no reme- 
vm. o 


ek dy at common law; all accidents, as to relieve obligors, 
fea . mortgagors, Cc. againſt penalties and forfeitures upon 
4 Inft. 84, ſtatutes, bonds, mortgages, Sc. where the intention was 
Danv. Abr. to pay the debt or duty, but ſome extraordinary» matter 
749» 75%» happened to diſable the debtor; and all breaches of truſt 
237 pole and confidence, not executed, by the 27 Hes. 8. c. 10. 
| {al concerning uſes, are properly cognizable here; for truſts 
270, 771, are ſo intirely under the juriſdiftion of courts: of equity, 
Se, Vide that the courts of law can take vo notice of them. Vid 
10 Meg. 103. Alſo this court will afford relief, when un- 
reaſonable engagements have been made, or engagements' 
ui bout confideration; where a charge lies upon one man 
alone at common law, to make others contribute to the 
charge; it will compel men to perform their agreements; 
| r.duce” the (general cuſtoms of a manor to à certainty; 
A relieve a copy holder sgainſt the ill uſage of the lord; aſs 
i certain fines. of copy holders; decree for a liberty of com» 
mon, üſhing, Sc. and upon every interruption. order an 
n: b attachment; 
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attachment; decree for incloſures to be made of lands and 
grounds that are common, or for inglokoeg lands in a pariſh, 
forcing. the. parſon to conſent upon an equivalent where 
others agree; decree for recovery of money or land given to 
charitable uſes, aud miſemployed ; diſtinguiſh a >man's land 
confounded - with othersg,” decree: that ane ſhall: have the 
tuition gf a child; forge unteaſonable creditors: to com- 
pound with an unfortunate debtor, not by vill huſbandtys 
make executors and I e ſecutity, and intereſt for 
money that is to lie jung in their hands; order the perſorm- 
ance of a will, eſpecially if it concerns land; confirm a tide 
to land, c. tho? one hath loſt his writings by which be ſhould 
make out his titles make conveyances, deſective through 
fraud or miſtake, good and perfect; enforce the enrolm 
of a deed, if there is need for it ; force men to come to an 
account with each other avoid the bar of an action by 
reaſon of the ſtatute of limitations; decree for: things 
* aQtion upon aſſignment to an aſſiguee upon conſideration, Wc, | 
(*) In ſuch like caſes, the court may, withopt any regard () Crompt. 
to form or miſpleading, proceed to a decree according to . b. 
equity and good conſcien ng. I 
Diete; It has been held; that a court of equity could not © 
decree, againſt a. maxim of law, Rol Abr. 376. and chere- 
fore it has been adjudged that one executor could not com- 2 
pel che other ta account. Nel. 'Rep. 263. And that one 
jointenant could not ſue his companion. Rol. Abr. 376. 
And that if an obligee leſt bis bond, be was without re- 
medy. Rel. Abr. 373. Where the leſſor entered upon the | 
leſſee, and ſuſpended bis rent, it was held that he had no 
remedy in equity. Lat. 149. So where the party became 
remedileſs by his own att; as by paying money without an 
acquittance. Rol. Abr. 374. So where one made a pro- 
miſe for valuable conſideraticn to make à leaſe; and it was 
held that the party could not ſue on this promiſe in equity, 
becauſe he might have an action on the caſe. Rol. Abr. 380. 
But all theſe reſolutions in the common law courts. bave | 
been long ſince exploded, and the conſtant practice is now oy 
otherwiſe. | 92 | by "oh ty +. 4 2 : 
This court will not retain a ſuit by Explif6 bill under Moſeley, ” 
10/, value, except in caſes of charity, nor under the 47. Pl. 3t- 
value of 40 5. per ann, in lands, except it be ſor a'rent- 
MES > | "4 - 
This court alſo. will reſtrain other courts that exceed 
- their juriſdition, and remove the ſuit to itſelf by certiorar: ; 
but it will not give relief where the ſubſtance of the ſuit 
| tend: 


10 . Of the Court ot Chancery. 
tends to the overthrow of an act of parliament made for 
the public peace, or to the overthrow of any fundamental 
point of the common law, of te take from other courts 
their peculiar juriſdiction ; though judgments and ſentences 
in other courts may be examined in * « [See the 
4 E. 4. . 23. and upon that Star. Dr. & Stud. Dial. 1. 
e. 18. 15 H. 6. c. 4. and the 3 f. 119, 123, 124. 4. 
84, 85, 86, 87. Danv.' Abr. 745 to 7665. 
An executor pays bond debts before money on à decree 
agaiaſt his teſtator. Per cur. clearly, He ſhall not be allowed 
thoſe payments in his account, becauſe à decree here is equal 
to a judgment at law. Prec. in Chancery 179. 
|, Deerces of this court are equal” with judgments at law; 
for as judgments at law may be executed by a capias ad 
. Satisfaciendum to take a perſon, ſo ſimilar to that are ar- 
tachments for not performing decrees. | Ca/es in Equity, temp. 

Talbot 222. W i 
It is now the eſtabliſhed practice, that this court has 

power to give relief after a judgment at law, Vid 3 AA. 

123. 4 f. 36, 91. Dal. 81, Moor, 836. PI. 1129. 
916. Pl. 1300. Leon. 241. 2 Leon, 115. 3 Leon. 18. 

2 Brownl. 97. Godb. 244. Rel. Rep. 71, 72, 252. 2 

Bulfl. 194, 284. 3 Bal. 118, 120. Lit. Rep. 37. Cre. 

Jac. 335» 344. March 54, 83. Cre. Car. 595, a= 

Stil. 27. Sid. 463. Mod. 60. Hard. 23, 123. 2 Bulft 

| 2301, 302. 3 Bull. 115, Lev. 241. | 

+ Sequeſ®= It can bind the perſon, and f ſequeſter the profits of the 


trations 
were firft eſtate, k 


introduced by Sir Nie, Bacon in Queen Elizabeth's reign, before which this court found 
ſome difficulty in enforcing its dectets, and for ſome time after was controlled by the com- 
men law courts, Vide 4 Inſt, $4. Rol. Rep. 86. 3 Bulſt. 34. Rol. Rep. 190. Lit. 
Rep. 166. Cro. Jac. 341, It ſequeſtrations are taken away, the juſtice of this court 
would be eluſory, and there would be no effeftual means of bringing ſuitors to the fruit 
of their ſuits, So that they are a necefſary proceſs of this court. Mich, 19 Car, 2. 

Hide againſt Petit, Chanc, Caf. 91. 185. 2 Freem. 125. Pl. 142. | 


If a perſon ſues in equity and at law for the ſame thing, 
the practice it either to diſmiſs his bill, or oblige him to 
make his election. Yide Carey 71. Bout he may proceed in 
equity for meſne profits, and in ejectment at as for the 

poſſeſſion of the lands. Vern. rog, . 

Equity will not ſuffer a penalty to be demanded, if the 
party will perform that for the non-performance of which 
Che penalty is given, 2 Chan. Ca. 88, | 


EN. 


. k * 


1 


Ot the Court Hates. 


It will not afin a. forfeiture, When a parſon hi 


mul 
bringe a bill for es he muſt waive: the forfeiture. But 


the executor of a u js. not intitled 49 abet upon 
the ſtatute of Za. Vern. Rep. 60. 


Equity will not give relief in matters proper by 40 war- 
raste, or mandamus in the King's Bench. Mich, 0705» 
Attoraq General and Reynolds & I.. | 


Nor will it ſuffer a party under pretence of a oſt, or 


any other of its own notions to elude à begeficial law. 
oO. 1706, Au Ges and Hindley. - Eg. "ak 
A 131. 7 

It will give relief in matters where the; party may reco- 
* damages at law. Hodges | and Everard, Caſes in Equity 
Abr. 132. 

Will quiet a voluntary deviſee in the poſſeſion of his 
ney on 1703. Woodgate and. Woodgate. 11 Yin. Air. 
G1» P . | 
Will, compel a diſcovery. of goods in the hands of a third 
perſon, in order to ſubjet them to a judgment. Mich. 
1705. Taylor and Hill. 8 Via. Abr. 543. Pl. 5. 


A bill in equity lies to vacate letters patent obtained by 


fraud. Attorney General verſus Vernon. Vern. 277. 

Will relieve againſt an indirect COVEY ance, though exe- 
cuted by deed fine. 2 Fern, 307, - 

A will as well as a deed may be ſet aſide in Chancery for 
fraud or circumvention, ' Mich, 1700. Welby and Ter- 

b, Prec, in Chanc. 123. 

i it has Ges been decreed in the Houſe of Lords, that 
a will of a real eſtate could not be ſet aſide in a court of 
equity for fraud or impoſition, but muft be tried at law on 
deviſavit vel non, ing matter proper for a jury; Tualy 
28th 1728. Bram/by and Kerridge. 8 Vin. Abr, 167. PL. 6. 
in Notts. 2 Fg. Caf. Abr. 406. Pl, 4. 


ie, th eiue, of d in fig 


parts, 


And here we may obſerve, That the Chancery will de- 
cree. one joint-tenant of lands in Jreland his ſhare of the 
profits, though it annot award a commiſſion to make 
partition of lands which lie in Ireland. Hill. 27. Car. 2. 
Cartwright and Pettus, 2 Chan, Ca. 214. 

An, annuity out of lands in Ireland obtained by fraud 
here r lieved againſt, the parties being here. Mich 1682. 


* the Earl of Arglaſſe and Muſchamp, Vors. 77. 4 K. 


12 


120 of Ee made Aer land which) 1; 11 la- rals 


ot the Court at Chancery. 


$8. c. And the former reſolution affirm'd by North L. K. up. 
on 1 rehearing. ” » 01 


between Areber und Preton, and” el by Now ff b. C. 
Fern, 5 
eich of lands which ne in "Plan diva thee, 
Chancery -may · decree the truſt. Mich. 1686. between the 
Earl of Kildare | and Sir Merle, wat and  Filugarald, 
Fm. To 6 + S 

A. — of the iſland" of Sarki, "orgghged the iſland 

to B. the plaintiff's inteſtate; for ve hundred years, ſor 


| | goo! The bill was that the opts might redtem or 


forecloſed; Defendant plended to the jurifdicion of the 


court, that 2 Sund was pu, of the dutthy+ of Normandy, 


and had laws of — * own, and 4 under the juriſdiction 
of the edurts f Guern/; 5, 40 406 within the juriſdiction 


of the court of Chancery (cited vo If. 284.—2 Andir/on's 


65 115. Kelloway 202). But L. K overruled the ples, 
ecaufe the mortgage was of tie whole ifland; and for" that 
the court of Chancery had alſo a 198 the defebdant 
being ſerved with the proceſs here, & 5 411. in gls. . 


kam. E. 1705. Toller and Curteret, Fern. 4 


A bill may be brought in Chaucery to RY a bern 
gage on lands out of the jsitdickiol of the court, if the 
rſon be within it. Chancery agit in Ne, o 1. th 
rem. Vide Salk, 404. 
The Chakcery has a concurrent juriſdiction with we 4k. 


miralty in marine contracts. | Allport v. 7 * Gith, * „ 


Eg. 227, 228. 


Proceed ape in tbh next e to ene the thao my 
the court of equity in the PEE. and bows be ng 
wtvith" Chartc cery. Fe a, ; 


Where a perſon may a a new „ bill in e 
though his bill in the Excheqder for the ſame matter de 
diſmiſs'd. Vide Chan. Ca. 155, 233. 

If the mortgagee brings a bill in the Exchequer to Fa 
cloſe, the mortgagor may bring 4 bill i/Chanicery'ts redeem. 
2 1683. between the Fart of Newborough and W k 

ern 220. 5 . 

After à decree in the Exchequer, which was banned 
in the Houſe of Lords, a new bifl brought in Chancery, 
Mich. 0 7 , and Praise. er Eg. of Abr. 


* * 
* bd 8 4 
, * . % S 8 1164 * a 1 » 228 
— — 
80 * 


Or the Eqnit of Chancery. 


Matters relating to exten ts in aid are propatly cognizable | 
* the Exchequer. Pa/ch. 1201. Brema and rant, 2 * 
426. ane and Be,, 999 5 


Let us now. obſerve in, the laft place bv far 8 
exert a furiſdifion in matters | cognizable. in- inferior vis 
4 the Ecclefpaſtical conrley Univer jug a Cheites, Us ic 


eh Chancery in. ſome matters, has 2 concurring jariſdicios 

with, the ſpirityal courts; and in many caſes their judgment: 
are ubject to this court. Paſeh. 23 Car. 2. ane 
brough and Cock, Chan, Ca. 200. e 

It has a concurrent juriſdiction with the (oicitual court, 
in allowiog alimony, 5 Lady Oxenden againſt fin Jobs 
Oxendens/ Gilb. 1, 152, Ce. 

If an infant legatee ſueth in the excleſiadical, court, and 
afterwards in Chancery, the ſuit depending in the eccleſi- 
aſtical court cannot be pleaded in bar, for there is no ſuch 
ſecurity for the infant's advantage as here, eſpecially as to- 
intereſt, add 1 in an acedunt. il 33 Car. 2 
between Howell and Waldren, 2 Chan. Ca. 85. 

A bill is proper in equity for a diſtribution of an inteſtate's 
perſonal eſtate, Paſeb, 34 Car. 2. between Pamplin and 
Green, 2 Chan. Ca. 98. 2 Vent. 362. S. P. 

An account may be decreed in Chancery of an int 
perſonal eſtate — $i an account before taken an 
a diſlribution decreed in the ſpiritual court. Paſeb. 1688. 
between Bifell and Autell et af 2 Verne 47. 

But a will relating to a perſonal eſtate, though i it be ob- 
jected that it was obtained. by fraud, yet it is not examina- 
ble in Chancery after probate in the ſpiritual court, ſo long 
as that probate is in force, Archer and Moſſe» 2 Vern. 8. 
Nelſon and Oldfild,. 2 Fern. 76. 8. p. N 5 
| hat juriſdiction the Univerſity courts have, wide 1 Yarn, 

212. Hill. 36 Car, 2, Stephens and Dr. Berry. 2 Vent. 
362. Hill. 36 Car. 2, Dra *” and Dr. Crowther. - 

A claim of privilege muſt be by way of plea, but it need 


not be upon oath. 1 Chan, Ca. 237. The privilege of 


an inferior court cannot be objected to at the hearing, but 

muſt be pleaded. 2 Fern. 484. 

| _ Chancery has a juriſdiction over inferior courts of equity, 
A. man cannot ſue in the Chancery of Chefer for a thing 

which in intereſt concerns the chancellor there. Berwees 

Sir John Egerton and Lord Derby, 12 Ce. 113. 
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24 Pe the Court of Chaticery. 
If à man Hath"cavſe to complain in equity of à matter 
RI arifing within the County Palatine of Cheſer, if the de- 
fendant lives out of the County Palatine, he may be ſued 
in the Chancery here. 12 G. 113. . ac 
A dill was brought for an account of the profits of lands 
which the defendant had received in truſt for the plaintiff, 
and for money received on bonds belonging to the plaintiff, 
and for writings, &c. The defendant pleaded, that the 
lands lay in Cheſhire, and that he lived in Cheſhire, in the 
County Palatine of Chefer,} and therefore not within the 
jurifdiaion of this court. Precedents were ſearched, and 
on view of them a maſter certified, that rhoagh the privilege 
e the Counties Palatine was allowable, yet it «vas between 
parties dwelling in the ſame county, and for lands there; but 
the plea was overruled. Hill. 14. Car. 2. between” Eax- 
worth and Davies, Chan. Ca. 100 e 


55 CHAP. . 5 

Conserning the Office of Lord Chancellor, — 
Maſter of the Rolls, —and the reſt of the 
Officers of the Court of Cbancery.— And 


firſt, Concerning the office of Lord Chan- 
cellor. | ; | 


HE Lord Chancellor. (4 cancellando, from his power 

to cancel Letters Patent, being the higheſt point of 

his juriſdiction) or Lord Keeper, is the chief judge of the 

court of Chancery. 4 Ia. 84, 88. Lambard's Archaion. 

48. Elf, OG. Office L. C. 45. Crompt. Jur. 41. | 

This is an office of the greateſt weight and power, and 

requires not only the moſt uncorrupted probity, but con- 

ſummate abilities, penetration and diſcernment: And it 

may ſo far be traced up into ages paſt, as to diſcover that 

G it has ſtill been an office of the firſt ranſt, Rot. Parl. 14 

Ed. 4. Numb. 26. The Chancellor is called the Chief 

udge of the realm. EIgſ. 3, 4. And the Romans called 

who had ſuch an office under their Emperors, by the 

| | name 


Pl the Olfices- 

name oſ 2ueflor Sacri Palatii, and he was to be proſound- 
ly Kill'd in the divine and human laws, that fo he might be 
able to explain them for the people, n 
With regard to the antiquity of this great officer, it is 
obſervable, that both the Brizifh and Saxon Kings had 
their Chancellors, 4 Ia. And Dug4ale mentions the names 
of ſuch Chancellors, as he could meet with from good au- 
thorities throughout the reigns of the ſucceſſive Kings of the 
Saxon race, until the Norman conqueſt. Of theſe Unwong 


Fs 
5 
* 


is the firſt, who is ſtiled Cascellarius to Offa, king of che 


Mercians, who began his reign in the year 758. Dugd. 33. 

Jan. Anglorum 127. Mat. Paris, in Vit. . 

x. 10. & page 23. #. 20. Anno 758. | 
The eleQion, or creation of Chancellors and Keepers, 


, ge 22. 
Ys dog 


was antiently of more than one ſort, and alſo of men of di- 


vers degrees and qualities. | 

The conſtitution of Chancellor hath been of two ſorts, 
viz, by letters patent, which hath been but rarely uſed; 
and by delivery of the great ſeal, which delivery is to be 
entered upon record; wherein it is to be obſerved, that 
the Keeper of the great ſeal had the ſeal delivered in divers 
manners. It was delivered to the Chancellor by the King; 
and immediately he took an oath for the faithful exerciſin 
the office of Chancellor, and then he ſealed writs therewit 
alone; and it was delivered to the Keeper without oath, 
and therefore he did not commonly ſeal therewith but in 
preſence of ſome of the Maſters in Chancery, Fide 4 
In . $7. | | 

10 for the moſt part our Chancellors have been choſen 


by the King, durante beneplacito, and put in poſſeſſion of 


their office by the delivery of the ſeal ; though it is ſaid, that 
in the time of King Herry II. the manner of ordaining a 
Chancellor was by banging the great ſeal of England about 
the neck of the Chancellor elect. Camd. 131. 

I ſhall not enter into a long diſcourſe of thoſe diſtincti- 
ons that have been taken notice of by ſome authors, with 
reſpect to the office and authority of the Lord Chancellor 
and Keeper: For all queſtions are now taken away by the 
Stat, 5 Eliz. and at this day there being but “ one great 
ſeal, there cannot be both a Lord Chancellor and a Lord 
Keeper of the great ſeal at 'one time, becauſe both are bat 

| ; one 


< | 
8. had two 
great ſeals, 
one of gold, 


which he de» 
liver*dcs the 


Biſhop of 


Durham, and made him Lord Chancellor; anot ber of ſilver, which he delivered to the 
Biſhop of London te keep. And note, That hiſtorians often confound Chancellors and 


Keepers one with the other, 


. „„ mv, 


11 _ Df the Offices. 


Wor pod 94 IF . 1 4 AF at Jan 
Fr 1 88. 
And the taking away the ſeal. determines the o ce. Sid. 


1 P 

5 : % he Chancellor hath two powers, one ordinary, the 
| other extraordinary, In his ordinary power he holds plea 
of matters, according to the courſe of the common law: And 

in the extraordinary power he judgeth, according to equity, 
moderating the rigour of the common law and governing 

his judgment by the law of nature and cenſcience; ordering 

all things juxta equum & bonum And haying the King's 

power in.theſe. matters, he hath- been called $e ceper of the. 

King's Conſcience. e archer 4, Sj" 

Wich regard to the commencement of his equitable au- 

thority, it ſeems to be untraceable, and to have preſcription 

for its parent. Co. 12, Rep. 113. 2 . 552, 553, 

125 4 infl. 78, 79. Lev. 242. Hiſt. Chan.—— fed wide 

amb, Archaion. 62, 63. Dugd, 36. | 

He who bears this high 2 is ſtiled Lord High Chan- 

cellor of Great Britain, which is the higheſt honour of the 

long robe; and he is not made by letters patent, but per 
traditionem magni figilli fibi per dominum regem. 4 Inſt, 

g | TRIB. 


[When the Chancellor hath received the ſeal from the 
King, there is an entry made upon the cloſe roll in the court 
of Chancery, what day, and in whoſe preſence, the 'great 
ſeal was delivered, which is all that is requiſite, Camd. Hil. 
: Chanc. i 80. 255 „ 
A Chancellor may be made ſa at will, by patent, but it is 
ſaid not for life; for being an ancient office, it ought to be 
anted as has been accuſtomed, 4 Ja/t, 87. But Sir 
dward Hyde, afterwards Earl of Clarendon, had a patent to 
f ; | be Lord Chancellor for life; though he was diſmiſſed from 
wy that office, and the patent declared void. Sd. 338. k: 
l This high officer, wiz. the Chancellor, is to ſee that all 
things concerning the court of Chancery be directed and 
diſpoſed according, to bis advice; and he may, hold plea 
as well extra terminum, 2s infra, in matters concerning ei- 
ther the ordinary or extraordinary juriſdiftion. And this 
court being always open, a man may have proceſs iſſued at 
any time, Broke 116, Crompt. Tour. 42. Stat. 4 Ed. 4. 
| un | | 
he be it belongeth to the Chancellor, ratione officii, 'to. / 
. ronounce the cauſe of ſummons at the beginning of a Par- 


? 


lisment; and he is to be preſent at all the King's Councils, 
and is prolocutor in the Houſe of Lords, by preſcription, _ 
| ef. 


* 


El:/. To him belongeth the conſtitution and appointment 
of Juſtices of the Feace, aud Quorum, by commiſſion, 
throughout all England. Lamb. juſt. lib. 1. cap. 5. And be 
is a Conſervator and Juſtice of the Peace throughout all England, 
by preſtription. Ele. e 
He is to viſit all hoſpitals and free chapels of the King's 
foundation, Co. Lit. 96, 344. And if the Ordinary offers 
to vilit them, a prohibition lies. F. N. B. 42. 4. He re- 
ceives and keeps all, Biſhopricks and Baronies void, and 
fallen in the King's hands; and it is bis privilege to pre- 
ſent to all the King's benefices cf or under twenty pounds 
in the King's books, where the King is patron in right of 
his crown; but not if the King hath them by a collateral 
title, as by lapſe; for then the King himſelf ſhall preſent. 
See 22 Ed. 4. cap. 18. Wood's Iz. 460.; And yet theſe 
preſentments mutt paſs under the great ſeal. Plowd: 528. 
38 Ed. 3. F. N. B. 35 K. But ic appears by 22 Ed. 4. 
18, that it belongs io the Chancellor, wirtute officii, to 
preſent to all the King's Churches under the yearly value 
of forty marks: And no doubt the Chancellor's authority, 
in this behalf is enlarged by the grants and letters patent of 
ſeveral of our Kings. | | ba: 
And the Chancellor may not only diſpoſe and order the 
King's Chaplains as he pleaſeth, but as Lord Chancellor 
may keep and retain three Chaplains attendant on his per- 
ſon, who may purchaſe licences or diſpenſations to have aud 
keep two benetices, with cure of ſouls. 21 H. 8. c 13. 
By the ſtatute of 27 H. 8. cap. 11. the Lord Chancellor 
may paſs things through the ſeals without paying any Fees, — 
And to the Chancellor's office in proceſs of time, great au- 
thority hath been added hy divers ſtatutes. | 6.432; 
After a, ſtatute of 5 Eliz. during a vacancy upon the 
death of Sir Chriſtopher Hatton, the great ſeal was delivered 
to Lord Burleigh, Lord Treaſurer Hun/aon, and two other 
Lords; and a commiſſiog to hear cauſes was given to four 
Judges, Clinch, Gaudy, Wiridham, and Periam. ' Hiſt. Chan. 
70. And by 1 V. e M. Se. 1. cap. 21. Commiſſioners 
to be appointed to execute the office of Lord Chancellor or 
Lord. Keeper, . may; uſe and exerciſe like juriſdiction, &c. 
which the Lord Chancellor or Lord Keeper of right ought 
to ule, as belonging to their offices, or otherwiſe: And one 
commiſhoner may hear motrons, and give orders touching 
interlocutory proceedings, &c, Since Yis ſtatute, this high 
oftice hath been ſeveral times in commiſſion ; though ge- 
berally only on the diſmiſſion of a Chancellor, — 
was appointed. > | 
Vor. I. CC 2335 


18 | Pk the Offices. 
| ; The Lord Chancellor (or Lord Keeper) in caſe of fickneſs, 
. or extraordinary buſineſs, may calbſome cf the Judges to 
1 aſſiſt him. 4 1»/+. 84, 88, 213. And ſuch Judge, ſo called 
— avd deputed, may, in the abſence of the Chancellor, pro- 
nounce interlocutory orders and decrees, © | 


— 


Maſter of the Rolls. 
- HE Maſter of the Rolls, anciently called Guardein des 


=_ + Fortef- 1 Relles, + Clericus Rotulorum, or Clerk of the Rollt, 
| cue cap. 24. ànd now ſtiled in his patent, Clericus parve Bage & Cuſtos 
= - &c,viat.12. Rotulorum, c. is chief of the twelve Maſters in Chancery, 
=_ R. a. cap. 2. and a very ancient officer, His office is grantable by letters 
| | patent, either for life or at will, at the pleaſure of the King, 


4 /n/i. 95. But at this time it is always for life. | 
Both the Chancellor and the Maſter of the Relli have been 
heretofore ſpicitual perſons. And by a patent of Edward 
III. the Maſter of the Rolls was appointed and inſtalled ian 
the Houſe of the Rolls in Chancery Lane, by the Lord 
Chancellor, which manner of induction and inſtalment 
continued as long as the Maſters of the Rollt were of the 
clergy ;, which may be proved by the precedents of thoſe 
inrolments, and the writs themſelves extant of record. 
El/ 36, 37. | „ 
Tbe Maſter of the Rolls is by virtue of his office the chief 
of the Maſfters in Chancery, as well as chief clerk of the Perry 
Bag Office, and is a judicial officer of the court of Chancery ; 
for, beſides what he doth as aſſiſtant to or aſſociate with the 
Lord Chancellor when preſent, or as deputy to him when ab- 
' + ſent, many cauſes are ſet down before him to hear and de- 
cree, which he uſually doth on certain days appointed, com- 
monly in the preſence of one or more Mafters in Chancery, 
and ſometimes in their abſence, and either in court, at bis 
own houſe, or the Chapel of the Rolls; and all ſuch orders 
and decrees as are made by him, are drawn up and entered as 
made per curiam, Vide Crompt. Jur. 41. 6. And he is the 
keeper of all records, judgments, ſentences and decrees given 
in Chancery. Ele/. 36, 37. 4 N | 
In the ſtatute 12 R. 2- cap. 2. he is numbered amongſt 
the greateſt officers, and magiſtrates of the realm by the 
name of Clerk of the Rolls, and before the Juſtices of either 
Bench, viz, It is enacted that. the Chancellor, Treaſurer, 
and Keeper of the Privy Seal, the Steward of the King's 
- Houſe, // the King's Chamberlain, the Clent of 1 — 
hr y -* » Juſtices 


+ 
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Pf the Offices, _ 
Juflices'of both Benches, Cc. ſhall. be called to the naming 
of Juſtices of Peace, Sheriffs, £fc. and be ſworn to do the 


ſame faithfully, and. without. affeQion.” And by virtue of wy 


his office he is a general Conſervator of the Peace throughout 
the kingdom; but it is ſaid he taketh recognizances, and 
iſſues out proceſs of the peace, We not as incident to his 
office, but by preſcription. But ure, if this be not in- 
cident to his office as Juſtice of Peace. ide Lamb. Juſt. lib. i. 
ol. 12. 2336 a8; OT ES "n 2 09 LY." : 
* appears by the ſtatute 14 Hen. 8, cap. 8. that the Ma 
ter of the Rolls hath the giving of the offices of the Six Clerks 
in Chancery. And be hath likewiſe the appointment of the 
Clerks of the Petty-Bag Office; the two chief Examiners, the 
Uſer of the Court of Chancery, Sc. And: he hath divers 
plerogatives by ſtatutes, commiſſion, and preſcription. EI. 
36, 37.5. vide Crompt. Jur. 41. . W N TY 


By the ſtatute * 3 Geo. 2. c. 30. Alt orders and deerees Judicial u- 


made by the Maſter of the-Rolls, ou orders and decrees 
of ſuch nature as according to the cour 


of the Court ought the Rolls 


only to be made by the Lord Chancellor, Lord: Keeper, or confirmed. 


Lords Commillioners, ſhall be deemed valid Ordets and de- 
crees of the Court of Chancery; ſubject nevertheleſs to be diſ- 
charged or altered by the Lord Chancellor, c. ſo as no ſuch 
orders or decrees be inrolled, till the ſame are ſigned by the 
Lord Chancellor, Cc. | , F 


By the ſtatute 23 Ges. 2. 6. 25. §. 6. the yearly ſum of Yearly fal- 


1, 200. is granted to the Maſter of the Rolls, payable by *y. 
equal half yearly payments, iz. on 25th March and 29th 
September in every year. „ ee, 245 ene 
Von may move before the Maſter of the Rolls, to diſ- 
charge an order made by the Lord Chancellor, on a motion 
of courſe, or an order made ex parte, for only one fide being 
heard, it is as a continuance of the ſame motion. Ble. 72. 
You may prefer the ſame petition to the Lord Chancellor, 


that has been diſmiffed' by the Maſter. of the Ralle, for it is 


in nature of an appeal, and the party has no oxher remedy, 
Maſelg nens neee en n 
| E - s 2's . "Ty © "3 4s 261 031.* 3 bu” = 4 2 

* This act of parliament was occafioned by a controverſy.which Lord Chan- 
cellor Xing bad with Sir Joſeph Fekyll, Mather of the Rolls, ,whoſe power 
Sir 5 allerted to be in many velpects independent of the Chancellor; 
whereas he · Chancellor contended that he was only the firſt Mafter in Chan- 
7 
A dt/equr ſe gn the judici bority belonging 19 the office of Maſter . 
in the if Court of Chancery.” 2 ev r in Chancery was. 


$- +» 


the ſuppoſed author of #* The 1:ga! Fadicature in Chancery ftated, with the 
Remarks on the above Diſcourſe," to this Si: Jeſepb #eplied; and in the public | 
opinion the controverſy ended in Sir Foſeph s tavor, 

| | C 2 _ Maſters 
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Maſters in Chancery. 8 


HES E officers are twelve in number, whereof the 
Maffer of the Rolls is one, wiz. the chief. 2 Iaſt. 407, 
„ e nne 1 IT 
They are affiſtants or aſſociates to the Chancellor, and Maſe 
ter of the Rolls, and fit with them in court by turns, uſually 
two at a time: And references touching accounts, matters of 
praQtice, Ec, are made to them, upon which they make their 
reports. And they alſo adminiſter oaths, take affidavits, and 
acknowledgments of deeds, recognizances, OCC. 
They were formerly ſtiled Cierici de prima forma, and 
were to be grave and ancient clerks; ſkilful and of long ex- 
perience in the practice of the epurt: And by ſpecial appoint- 
ment of Parliament theſe twelve” Clerks, or Maſters, were 
made coadjutors with the Chancellor, and had equal authority 
with him in forming the Brevia Magiſtraliay for unleſs they 
all agreed, they were to go to Parliament: But in all other 
Caſes, by the conſtitution of the court of Chancery, they are 
aſſiſtants or aſſociates to the Chancellor and Maſter of the Rolls. 
And they were anciently members of the King's court, and 
allowed robes out of the King's wardrobe, and dieted as a 
part of the houſhold, for whom ' ſpecial purveyance was 
made; and as in reſpect of their being 'counſellors; and 
aſſiſtants or aſſociates to the Chancellor and Maſter of the Rolli, 
they have the honour to ſit upon the bench with them in 
open court; ſo in reſpect of their having been members of 
the King's court, they attend the Houſe of Lords, and have 
a right to aſſiſt at the coronation of our Kings. Nor. 
Parl. 10 E. 3. Hift. Chan. 30, 32, 43. Vide Flaa, lib. 2. 
c. 12. | . „m 
The latter name of Malers of the Cbantery they retain 
at this day; as alſo their ancient precedency before all other 
clerks, And now a recognizance acknowledged- before any 
of them, and certified under his hand, is of that authority, 
chat it is a matter of record, and as effeQual as if it had been 
acknowledged in open court. And all deeds or indentures, 
which are to be inrolled in Chancery, muſt be acknowl 
before them, And every defendant in a bill exhibited againſt 
him in this court, muſt ſwear his anſwer before one of them, 
except the defendant live in the country; when his anſwer is 
taken by commiſſioners, - Hs YON | 8 


1 
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By the Stat. 13 Car. 2 a public -office is to be kept 7 
near the Rolls, for the Maſters in Chancery, in which they, 
or ſome or one of them, ſhall conſtantly attend for the ad- | 
miniſtring of oaths, taking captions of deeds, and recog- . * 
nizances, and diſpatch of all matters incident to their office 
(references upon accounts and inſufficient anſwers only ex- 3 
cepted) from ſeven o'clock in the morning till twelve at | 
noor, and from two in the afternoon until fix at night: And 
by this act there are fees appointed; and tables of the fees are 
to be put up in their office, &. be 8 
By the Stat. 5 Ges. 3. c. 28. 2001. per annum ſhall be paid | 
out of the general caſh. in the Bank of England, belongin 5 ö 
to the ſuitors of the Court of Chancery, the ſame to be paid 
thereout half E by an order of the Court of Chancery, to 
each of the eleven Maſters of the Court, to commence from 
5th June 1765. | "£2 | 
The reſt of their buſineſs will appear hereafter under 
. References, Reports, &c. "hi | 
As to Maſters extraordinary for the taking of affidavits, c. Maſters ex- 
in the country; yon muſt, get a certificate ſigned by three *ra2rdinary. 
Juſtices of the peace, or Counſellors, whereof a Mayor may P 
be one, or a Doctor of Divinity; which certificate may be to 
the effect ſollowing, wiz. | | 


To the Right Honourable the Lord High Chancellor of 3 
Great Britain. | | 


We: whoſe names are hartunto ſubſcribed, vin. A. B. of the 
pariſh of C, in the county E. and E. F. of the pariſb of G. 
in the county of H. and A. H. of the pariſs of L. in the county 
of M. being three of his Majeſty's Juſtices of the Peace for the 
Jaid county, do humbly certify your Lordſhip, That J. K. of the 
pariſh of L. in the county aforeſaid, is a gerſon awell qualified to 

| be a Maſter in Chancety for taking of affidavits in the ſaid 
county; and that there is occaſion for a Mafler extraordinary in 
the ſaid place where be dwells, there being never a Mater extra- 
ordinary near that place ;, and that the ſaid I. K. is a perſon a 
affeted to his preſent Majeſly and Government: Witn:ſi our 
bands this —— day of —— in the year of our Lord one thouſand 
ſeven bundned and fixty, and in the firfl year of the reign of bis 
majeſty king George the third, _ n A es 


F I Ta Mo. Kd , oro bad 5 EE 


F 


ko MT 
4 


/+ +. +. Of the Offices. 
This certifcate you carry to one of my Lord Chan- 
cellor's Secretaries, who procures a fat to be ſigned under 
the certificate, by his Lordſhip; which you carry to the 
'clerk of the crown, and he makes you out a , commiſſion 


_ "appointing ſuch perſon to be a Maſter in Chancery eatra- 


ordinary. The whole fees thereof come to about ſeven 
unds. And when the Maſter in Chancery extraordina 

ks got the commiſſion, he is obliged, within a month after 
'premacy.” | | 

If the perſon to be appointed a Maſter extracrdinary is 
to be ſworn in as ſuch in the country, the clerk of the crown 
makes out a commiſſion to commiſſioners, with the oaths of 
allegiance and ſupremacy, to be adminifired to the party, 
which being adminiſtered, the commiſſioners return the com- 
miſſion with an atteſtation of the execution on the back there- 
of, ſigned by them, to the clerk of the crown; who there- 


| the date thereof, to take the oaths of allegiance and ſu - 


upon makes out a certificate on double fixpenny ſtamp paper, 


and figns the ſame: And the expence, where it is by com- 
- miſſion in the country, amounts to hear g/l. e, 


Six Clerks in Chancery, 


| HESE officers are of ancient continuance, and they 
PM ] were heretofore ſpiritual 'perfons, as may appear by 
the Stat. 14 & 15 H. 8. c. 8.— Since the reign of R. 2. the 
reputation of their. office hath ſo much increaſed, that they 


| have been ſpecially aſhgned amongſt other officers to attend 
at the King's coronation, as appears by the records of the. 


 Herald's office. : 


They are principally concerned in Matters of equity; 


and tranſact and file all proceedings” by bill and anſwer; 
and alſo iſſue ſome patents that paſs the great ſea}, 8s par- 


dons of men for chance - medley, patents for Ambaſſadors, 
| Sheriffs patents, and ſome others? And all theſe matters are 


tranfacted by their under-clerks; - or others by them ap- 


painted. They likewiſe Ggn alt office copies in order to be 
read in court, and alſo certificates, and attend upon the court 


in term, by two at a time, at Weſimin/ter, and there read the 


pleadings. 
The buſineſs of the office is done by their under clerks, 


- each of which has a ſcat in the office, and whereof "oy 
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Six clerk has a certain number, uſually about t ten, be- + Formerly ' 
ſides two waiting clerks in each diviſion); . all Khich are there — 
accountable to their reſpective Six Clerks for the buſineſs 2 | 
they tranſadqę . „ Wodin 39-05 Hr) now reduces 'Y 

At this day they employ deputies in their abſence (uſually to the anci- | 
a ſworn clerk, or a Waiting clerk of their own divißon) et number 
to file the proceedings, and to ſign office copies and/'Fger- . 
tificates, _ PETIA 3 | 

Formerly there was an order for dividing the | buſineſs Ord. Chane. 
among the Six Clerks, which being found to be inconve- 107. 
nient to the ſuitors, was: yacated and diſcharged ; And all 
clients are now at liberty to chuſe their own attornies and 
clerks. Ord. Cane. 157. EIT IT on 

Note ; Beſides the fees in the Six Clerks Offce there are 
alſo ſeveral others which are claimed and taken by the Six 
Clerks as comptrollers of the Hazaper, and for jnrollin 
the warrants for patents, grants, and other matters paſting 
under the great ſeal, and returned into 'the» Hanaper Of- - 4 

fice. Moreover the Six Clerks, and the three clerks of the | * 

Petty- Bag are by letters patent, granted by Queen Elia, in 
the 16th year of her reign, incorporated by tbe name and 
ſtile of the Clerks of the Inrollment of the High Court of 
Chancery, and have under them two deputies who of- 
ficiate, 25 TY „ p27 


 " Of Sworn Clggfy and Waiting Clerks. 


FN order to be qualified for clerks in court, one muſt be For this _ 
articled to a * ſworn clerk, and ſerve him f five years dath ſee the 
in the Six Clerks Office, and at the expiration of «heir n 
clerkſhips, they are to be examined by the Maſter of the fen not 
Rolls, and if approved of, they are thereupon. admitted, thefixclerke - 
and ſworn in before his Honour, to the good and faithful on!, cou 
execution of their office, and thereby become ſworn clerks 8 * 
of this court, and act as ſuch, and are allowed to have Chancery 
freeholds [7. ., ſeats) in the Six Clerks Office, and to of the like 
vote for Parliament men in Middl;/ex, And all ſaitors of quality, and 


this court muſt employ one of. the ſavor Clerks, or one of 


oY 
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vants alſo. 


\ 


act as clerk in court, | clerks ſeat 
may be purchaſed at the end of three years, and after two more a ſworn clerk's ſear, But 
a waiting clerk cannot take an articled clerk. by. =o k 
They make out all writs both ſpecial and common, and 
all proceſs (except l in all cauſes, depending 2 b 
| | | a 


the twelve waiting Clerks practiſing in the ſaid office, to t A waiting 
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24 Ok the Omces. | 
| the equity fide of this court, wherein they are reſpeQively 
employed. They claim a right to, and, as occaſion re- 
- quires, have the cuſtody of all records relating to cauſes 
there, of which records they make copies for their clients. 
They alſo engroſs bills, anſwers, &c,. (if not done by their 
clients or ſollicitors) and attend the court and Maſters in 
Chancery as occafion requires, and draw and inroll the de- 
crees of the ſaid court, and alſo make copies of all depo- 
fitions taken by commiſſion in the country, &c. And they 
give their attendance not only in Term-time, but alſo in 
the Vacation, by themſelves or agents, 

All office-copies of proceedings made by them are to 
contain fiſteen lines in every ſheet, and fix words in every 
line, writ orderly; and are to be figned with the name of 
the Six Clerk to whom they belong, by himſelf or deputy, 
or otherwiſe they ſhall not be made uſe of in court. Ord. 
Cane. 83. | | 

No under clerk is to be deprived or ſuſpended but by or- 
der of the Lerd Chancellor, c. Ord. Canc. 161. By this 

© But for order likewiſe the“ fees or copies of bills, anſwers, pleas, 
83 See. and for writs, commiſſions, and exemplifications, arg 
der in Chan. limited; as to be divided between the ſix clerks and under 
madez8 No, clerks; and the under clerks are to pay, and be account- 
1743, in 2 able to the ſix clerks for their fees, or give notes of the 
Vol. name and place of abode of clients in arrear, in their diſ- 
charge. 

None ought to fit or write "os Six Clerks office but 
the Six clerks, Sworn underWerks, and waiting clerks, 
and their clerks or agents; and no Maſter of the court is to 
deliver any anſwer, plea, &c. to any perſon but ſuch clerks ; 

and no Six clerk ſhall deliver any bill, anſwer, Wc. to avy 
perſon but a ſworn under clerk, or waiting clerk, or their 
reſpective agents; alſo no ſworn clerk is to deliver any bill 
or anſwer, Wc. other than to his reſpeclive clerk or agent, 
for whom he ſhall anſwer. Ord. Cane. 222, 223, c. 
See bill for building in Clerks office, Bateman. 


1 374 Of uhe|| Regijter. 
s tne 


/ party is ne- HE Regiſter is a place of great importance in this 


ver put to court. He holds by letters patent, and hath ſeveral 
= the d-outy regiſters under him, who fit in court by turns, and 
egiſter's. take notes of all orders and decrees made in court; and 


| — mow” accordingly draw op the orders, .which are to be entered in 


ly 35. ; this 


Ot the Offices. 


[i. + to have the hand or mark of a deputy regiiler to 

them. 5 % IHE > | WOO 

gra and atrachments are alſo to be entered in his 

office, by one of the entring clerks. See more here- 

afcer, Ap” 

Ia his office are filed all reports from the M fters upon 
references, and all exceptions taken to any of the ſaid 


* 


orts. 3 

: : "The Regiſters are not to enter any plea or demurrer in 

the paper, unleſs the order for it be brought to be drawn 

0 up at leaſt four days after ſuch order is pronounced for argu- 

y ing ſuch plea, or demurrer, &c. and afterwards no alteration 
f ſhall be made. N 


Minutes of decrees, &c. taken by the regiſters, are to 
be read in open court, that if there be any miſtakes, the 
counſel may ſpeak for reQtifying them while freſh in memory. 
Ord. Canc. 213. a 


of Chancery, in the act ſet forth, are confirmed, and there- 
by (inter alia) it is ditected, that all ſecurities belonging to 
. the ſuitors of the court to be delivered out of the bank, are 
to be certified by the Regiſter to the Maſter, what ſecurity is 
; to be delivered out, together with the numbers, dates, and 


ſums of ſuch ſecurities, and the name of the cauſe wherein 


the ſame is to be delivered out. rs 

When ſtock is likewiſe to be transferred to ſuitors, the 

| Regiſter is in like manner to certify, 

| And when it is to be paid out of the bank to ſuitors, Cc. 
the chequer note on the bank for payment mult be counter. 
ſigned by the Regiſter. 


The Regiſter's office is in mend I in Chancery- 
Lane. thy 4 85 Wie Ty 

| Maſter of the Subpœna Office. - 
N this office are made out all writs of badges, both 


ſpecial and common, The office is granted by letters 
patent: And the buſineſs is tranſkRed by deputies. / 


Lane. 


this oKce ; but before they be enter'd they are to be paſſed, 


By Stat. 12 Geo. 1. cap. 32. two orders of the court 


The office is in the Crown and Rolls Yard, Chan- 
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** Regiſter of | Affidavits. k 


R Els officer files and regiſters affidavits, and makes 
n copies of the ſame, which are ſigned by himſelf or 
His deputy; and he alſo iſſues certificates under his or his 
deputy's hand, when required on any extraordinary bc- 

caſion. * (RES: "TY 
Affidavits in this court are generally to be filed before 
' Exhibited in court, or produced to ground- any orders, 
- 'writs, &c. Likewiſe copies are to be made by the regilter ; 
and ino counſel, clerk, &c, ſhall give any affidavit in evi- 
dence that is not filed and regiſtred in the affidavit office. 

Orad. Canc. 9. | | 

This Office is alſo granted by letters patent. 


| The Affidavit office is in Symond's Jan in Chancory- 


» 
4 


Of the Examiners. 


' FTF\HESE officers are two in number, and have under 
/ them ſeveral deputies, and copying clerks: They 
by themſelves, or deputies, examine witneſſes produced on 
either fide (being firſt ſworn by a Maſter on interrogatories) 
take their depoſitions, and make out copies of them, and 
of the interrogatories, where not by commiſſion in the 
country, And, as occaſion requires, they give certificates, 
and attend the court with any deeds or writings left in their 

- cuſtody, And none but ſuch clerks as are ſworn, or their- 
2 * by them employed, ſhall make copies of depoſitions, 
ce, which are to be kept private in the office till publication 


be paſſed, De. 5 
The Examiners Office is in the Rollr-Yard in Chancerys 


cru, Uſher of the Court of Chancery. 


* HE Ucher of the Chancery had formerly the re- 
I ceiving and cuſtody of all money ordered to be de- 
poſited in court, and paid it back again by order, for 

Which purpoſe he attended on the court; which buſineſs 
. 64 was 
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 faid flatute made felony. 
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Ot the Oiiices. 
was by order of the court veſted in the Maſlers in Chan- 
cery; but was tak ep from both the one and the other by 
Stat. 12 Geo. 1. and veſted in the Accountant general. 

To the Uther it belongs to have the carriage of records; 


* 
p 


and by order of court, he or his deputy is 6 4 defiver 4e 
parchment of due proportion to the underclerks for inrolling clerk of the 


8 


of decrees, Se. Ord. Caac. 23. 8 


Of the Accountant General. 
oy . 
E is a new officer appointed by 3 and ſtands 
H all 
u 


in the place of the Mafters and Uſetr, ſhall 


ch matters and things relating to the delivery of the ſuitors 


money and effects into the bank, and taking them out by 
order, and keeping accounts with the bank, as by the orders 
of the court of Chancery of the 26th of May, and the 4th of 
November 1725, are to be done by the Maſters and Uſher. 


And the Mafters and Uſher were to make up their accounts 
with the Accountant General, and pay into the Bank all 


money, fc. remaining in their hands, to be placed to the 
account of the Accountant General; alſo mortgages, tallies, 
and ſecurities in the Mafters or Uſher's name in truſt for the 


| ſuitors, to be aſſigned to the Accountant General, &c, And 


mortgages taken by the direction of the court, for the benefit 
of the ſuitors, ſhall be taken in the name of the Accountant 


General wherein the particular truſt is to be ſpecified;” nnd 


the Accountant General ſhall not meddle with the actual te- 
ceipt and cuſtody of the ſuitors money or effects, but ſhall 
only keep the account with the Bank; and the Bank is to be 


Accountant General, c. Yide Stat. 12 Cob. 1. cap. 30. 


- 


This is 


the 


- anſwerable for all money received by them, and not the 


He holds hiv office during the pleaſure of th court, which 
dt 


is generally for life; an court of Chancery hath power 
to make further regulations relating to his office 3 and forging 


the name of the Accountant General, Cc. to any certificate, 


in order to the receiving any of the ſuitors money, is by the 
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The Accoutitant' General's Office is in Gen Tas in 


3% n 4 
* | 
4 1 wo 4% 


: : 9 ; =. 
e % 8 4 - N of 85 1 L 
28 __. Of the Ockces. 
* n _ 
| | ee 


a e , . eee, ee 
FF" HE SE officers are of a. very ancient inſtitution; 
* they are in number twenty-four, and were incor- 
porated by Queen Elizabeth. They make out all original 
writs in Chancery returnable in C. B. &c, and amongſt 
theſe the buſineſs of the ſeveral counties is ſeverally diſtri- 
buted. In the Stat. 18 Ed. 3. they are called Clerks of 
Courſe. 1 | | | * 


The Curfitors Office is in Chancery-Lane. 


* » u$4% + 
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of the Clerks of the Perty-Bag O. 


E principal clerks of the Petg-Bag are three in 

3 number, (of which the Ma/fter of the Rolls is chief) 

/ and have ſeveral clerks under them. They tranſact great 

variety of buſineſs, which requires knowledge and expe-- 

rience in the practice of the law; and have the making 

out writs of ſummons to Parliament; and commiſſions di- 

. rected to commiſſioners of every ſhire for aſſeſſing of ſub- 

- fidies and taxes, as appears by the Stat. 33 H. 8. © 22. 

, Conge de Eſfires for Biſhops, on their promotion to any ſee; 

patents of cuſtomers, gaugers, controllers, and. alnegers, 

| ' liberates upon extents of tatute-ſtaples, and recovery of 
1 74 | . Tecognizances forfeited, and all e/egits upon them. 

. . All offices that are found poff mortem ate brought to the 

— 1 


Petiy- Bag Office, to be filed, Here are entered all plead- 
- Ings of the Chancery concerning the validity of any pa- 
tent, or other thing which paſſeth the great ſeal; which 

pleadings are according, to the courſe of the common law. 
And if any queſtion ariſe about the acknowledgement of 

any, deed acknowledged in the Chancery before the Lard 

Chancellor, Lord Keeper, Lords Commiſſioners, Maſter of the Rolls, 

or any Maſter of the Chancery, it is to be here proſecuted ; 
and all ſtatutes and recognizances taken before any officers of 
this court to that purpoſe deputed, are tranſmitted hither. 
Alſo all ſuits for or againſt any privileged perſon in this court, 
are brought and proceeded on only in this office. And by 
the clerks here, divers things are tranſmitted from the —_— 
| b clerks 


** 
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Pk the Offices. .. _ 
clerk, and the inrollment office in the Chapel ol the Rolls, 
Se. Sas en 3; A " f# S#:; 4 


* 
* * 


The Petty-Bag Office is in the Rolli. Turd in Chancery+ 
r 


F 


Serjeant at Arm. 


* 


— 


N HIS officer attends the Lord Chancellor, and carries geePoft;o7. 
the Mace before his Lordſhip; and by him. or. his 2 Vol. 519. 

ſabſtitutes, perſons ſtanding in contempt of the court are 

ſeiſed and brought up as priſoners; 


Warden of the" Fleet, 


HIS officer attends the court in order to receive ſuch | | 993 
priſoners, as are committed by the court. | | 


Clerk of the Chapel of the Rells. 


E attends at the Rolls Chapel, to ſearch for Deeds, 
Sc. and to make out copies of the ſame. 
And Note; That beſides theſe officers, there is a Clerk 

of the Crown in Chancery, his office is in Rolls Yard; Clerk 
and Controller of the Hanaper ; Clerk for Inrolling Letters Pa- 
tent, &c. not employed in proceedings of equity, but con- 
cerned in making out commiſſions, patents, pardons, Cc. 
under the great ſeal, and collecting the fees thereof: A Clerk 
of the Faculties for diſpenſations, licences, Cc. Clerk of * Vide 25 
the Preſentations, for benefices of the crown in the Chancellor's H.3. c. 20. 
gift; Clerk of + Appeals, on appeals from the courts of the f Vide 23 
Archbiſhop to the court of Chancery; and divers other H. 8. © 19 
officers and clerks, who are conſtituted by the Chancellor's 
commiſſion or letter, and they are to attend the Lord Chan- 
cellor for particular purpoſes, and on particular occaſions; 
ſuch as the Sealer of Writs, &c. Others are granted by 


patent from the Kiog; as the Clerks for writing Licences of 
r be, 


Def the Ochces. 
Miienation, ri Proract ian, and many others 
4 the like Sol af * 2 are ordained by Parliament 
to be nominated and conſtituted by the King's Letters Pa- 

* 7 ſuch as the Writer and Inroller of Conßtmations of 
Licences, and Diſpenſations, as ſhall be brought into 
Chancery under the Archbiſhop of Canterbury" s ſeal, &c. 


Por Names of the preſent Officers, See Lift of them in 
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Cc H A p. 1 Py 
of parties to the fut: And of e in 


equity in . 


8 che buſineſs of this court is ; chiefly 
up in its extraordinary quality; we inte 
in the following treatiſe intirely to confine 


ourſelves to that branch; and the ore, in this 


court, ſuits are generally commenced, proſec 
and defended by parties in their own. names only, 
except in caſes of infants, lunaticks, ideots, and feme 
coveris; and they are proſecuted” by ſuch in the 
name of ſome perſon as their prochein amy, or next 
friend, and by their committees in caſe of! 
ticks and ideots; but if ſuits are brought againſt 
any of theſe perſons, they muſt have guardians 
appointed or aſſigned them by the court, by whom 
ny mult anſwer and gene ſuch ſuits. ns 
XL 2 ui 
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Ot N to the Suit: nd of 


uits may alſo be brought here either in the 
party's own right, or in right of another, or in 
both the rights: Of the firſt fort are molt ſuits in 


this court; of the ſecond ſort are ſuits by execu- 
tors, adminiſtrators, truſtees, c. and of the laſt 


ſort are ſuits of baron and feme, for lands, Sc. of 
the wife's Tight. And whoever foes in his own 
right muſt take care that he hath no legal diſabi- 
ail z as outlawry, de eee Sc. for loch 


cree; or if a — be made, 1 it may be reverſed ; 
but if it be not reverſed, yet none but ſuch as 
were parties and thoſe claiming under them can be 


bound by it. 


A. covenants for himſelf and bis heirs, a a 
Jointure houſe ſhall remain to the uſes in the ſettle- 
went. The jointreſs brings a bill againſt the heir 
fot a performance; tho' at law the creditor may 
ſue the heir only where the heir is expreſly bound; 

et as the perſonal eſtate is the natural fund to 
pay all debts, and as the executor may make it 
appear that he has performed the covenant, the 
executor muſt be made a party" in oe 1 2 P. Will. 


R 331 332, 33 Lache 
Bile if a bill is ent by a mortgages againſt 


the heir of a mortgagor, to forecloſe, the execu- 
= the Ogg need not be made a pr. 
i 

Bill for an account of che perlohul chan of A 
tho! the perſon who has the right to adminiſter to 
A. be a party, yet this is not ſufficient without 
adminiſtration actually taken out; for if any ac- 
count ſhould be taken it may be all overhaled 
again when adminiſtration ſhall be taken our. 
Hil. 1734 Humphreys v. Humphreys, 3 P. Will. 

Kep 
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Proceedings in Equity in general. 
Rep. 349. But ſee Preced. "in Chant, 6. Mich, 
1696. Cleland v. Cleland, where an objeRtion of 
this kind is over: ruled; and the making a wife a 
party, who had poſſeſſed herſelf of ber huſband's 
perſonal eſtate, and diſpoſed of it, and who ap- 
peared to be the perfon by law intitled to admini- 
ſtration, tho? ſhe denied by her anſwer that ſhe had 
taken adminiftration, was held ſufficient. 
They anly are defendants to a bill againft whom 
proceſs is prayed. Per Parker C. Fawkes againſt 
Prat, Mich. 17 7 1 Will, P. Rep. 593. | 
The grantee of a rent-charge muſt make all the 
purchafers parties, And if two or more have a 
Joint e 1 regularly eg mult be all parties z. 
ſo if two or more are liable to a demand, you. 
cannot proceed againſt one alone. So all execu- 
tors, truſtees, or their repreſentatives, are to be made 
parties; but this rule may be diſpenſed with, if 
any of them are not amenable, or if they have 
ſtood out proceſs to a ſequeſtration. 
Where there is a general account prayed to bear 
a proportion of loſs, and the parties and not par- 
ties are equally affected, the bill ſhall not abate for 
want of parties; for- it will appear before the 
Maſter as if all werg there. MI Ca. in Cha. Pas. 
5 A. | LS 
Or where there are two executors, .and one of 
them lives beyond ſea, the executor abroad need 
not be made a party, if the executor here has aſ- 
ok his hands. Did. Jeffery v. Napper, Pas. 
7 . 175 we 
In caſe of a charity, it is unneceſſary to make 
all the tertenants parties. 1 Salk. 63. 1 P. Vill. 


Rep. 99. 1 | ©. of} * 
All parties to a veſtry order muſt be made de- 


fendants. Mich. 15. Car. Hinchman and per, 


D.- A. re- 
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34 Df Parties to the Suit: And ok 
1 ar A. reſiduary legatee, brought his bill againſt 
B. who was one of the executors . (without his co- 
extcutor) to have an account of B,*s own receipts 
and payments, the co-executor need not be made a 


party. 2 Eq. Caſ. Abr. 165. pl. 3. 9 85 
A. propoſed to raiſe a bank, and to procure an 
act of Parliament to eſtabliſh and ſettle it; about 
. fifty joined with him, were ws expences. This 
| project being likely to take effect, two hundred and 
fifty more ſubſcribed to raiſe a fund; but in effect - 
ing the project about 6000 J. were loſt, and ſo it 
dropped. Then the perſons who were this 6000 J. 
out of pocket exhibited their bill againſt ſixteen. 
of the two hundred and fifty ſubſcribers to bear 
their proportion of the loſs. Moved, that the 
bill ſhould abate for want of parties, but over- 
ruled. Eaſter 8 Ann. 2 Eg. Caf. Abr. 166. pl. 7. 
A truſtee for three cannot be called to an ac- 
count by one of them, without making the other 
truſtees parties. Mich. 1682. Honne and Stevens, 
1 BUR Mt ADs go T 
But one legatee may ſue without the others. 
Mich. 34 Car. 2. Haycock and Haycock, 2 Chan. 
Ca. 124, Tho' one legatee may ſue, yet if the 
reſidue of the perſonal eſtate be deviſed to. three, 
Quere, Whether one alone may ſue for his part? 
and Vide Nel. Chan. Rep. 243. where it is held he 
cannot. | | i . 1 
Executors muſt be made parties, truſtees, co- 
obligors, Sc. Vide Nel. Rep. 3332. 
All executors muſt ſue and be ſued. 3 Chan. 
Rep. 92. 1 Chan. Ca. 277. But if the plaintiff. 
ſues one executor, and alledges in his bill that he. 
knows not the other, and prays a diſcovery who he 
is, and where he lives; this, will be no cauſe of 
demurter. Ruled Mich. 1682. Bowyer and Covert. 
1 Vern. 95. s WIE ING eh W's 
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Proteedings in Equity in general. 

In a bill to be relieved touching a leaſe for years, 
or rather perſonal duty againſt executors ; tho” the 
executors be but executors in truſt, yet it is not 
neceſſary to make the ceſtui que truſts, or reſiduaty 
legatees, parties. . In an Anonymous Caſe, Mich. 
1684. 1 Vern. 261. n 
If an executor of an obligot be ſued here to 
diſcover aſſets, you muſt make all the (a) obligors [-) r 
parties, that the charge may lie equal. 2 Vent. ther you may 
248. Vide Nel. Chan. Rep. 105. where it is held nt fur be 
not to be neceſſary to ſve all the obligors ; and tha ond 


+ wt 
any one who is compelled to pay the money, may ttm int 
oblige the others to contribute. „ol as fur 

Dog HI 09,0004 2137 tes) Bet it 
is clear that if 28 be had at law againſt one obligor, you may ſue the executor of 
him alone to difcover aſſets, & c. becauſe the bond 18 drowned in the judgment. Vide 
2 Vent. 348. 2 Chan. Ca. 29, h . . 


A. begins his will thus: As to all my worldly. 
eſtate, my debts being paid, I give, c. then de- 
viſes part of his fee-ſimple eſtate in fee to his bro- 
ther B. and other parts of his eſtate to C. and D. 
B. entered and deviſed his real and-perſona! eſtate 
to his wife and ſon, who ſold their lands for a va- 
luable conſideration ; the ſimple contract creditors 
brought their bill againſt the ſeveral deviſees of the 
premiſes, and the purchaſers, to have the lands fold, 
for ſatisfaction, &c. but the nephew and heir of 
the firſt teſtator was not made a party to the bill; 
and held by the Maſter of the Rolls, that as the 
eſtate had been for ſome length of time quietly, en- 
joyed under the will, it was not neceſſary ; but ge- 
nerally, where lands are deviſed to pay. debts, if 
creditors bring a bill to compel a ſale, the heit is 
to be made a party; otherwiſe in caſe of a truſt, 
created by deed to pay debts. 3 P. Vill. Rep. 91, 
92. Harris v. Inglederve. LY u e nh 
Where there is only an equitable charge on a 
copyhold, and the legal eſtate deſcends to the heir, 
D 2 it 


* 
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it is neceſſary to make the heir a party, otherwiſe 
the legal eſtate of the copyhold could not be con- 
veyed to a purchaſer; but if the heir at law had, 


after the teſtator's death, conveyed away all the co- 


pyhold eſtate, then ſuch grantee being capable of 


conveying to the purchaſer, it might not be necel 


r 
ay co make the heir a party. 3 P. Will. Rep. 97. 
The ſecretary and book-keeper of the Eaft-India 
company were made defendants to a bill for the 


_ diſcovery of ſome entries and orders of the com- 


pany. Demurrer, becauſe they might be examin- 
ed as witneſſes, and that their anſwers could not be 
read againſt the company. Demurrer over-ruled, 
leſt there ſhould be a failure of juſtice, becauſe the 


company is not liable to a proſecution for perjury, 
be their anſwer never ſo falſe. 3 P. Will. Rep. 310. 


Wych and Meal. | | | 
It is a general rule, that no one need be made a 
party, againſt whom, if brought to a hearing, the 
laintiff can have no decree. Thus a refiduary 
tee need not be made a party; and for the ſame 
reaſon, in a bill brought by creditors of a bankrupt 
againſt the aſſignees under the .commiſſion, the 
bankrupt himſelf need not be made a party. B 
the Maſter of the Rolls. Degolls v. Ward, al 
1702. tho' formerly it was held that the bankrupt 
muſt be made a party. 3 P. Vill. Rep. 311. 
But none need be parties to a bill, except thoſe 
that may be bound by the decree, And great cau- 
tion ought to be uſed in making defendants to a 


bill; for if it be matter if evidence, whereby to 


make a diſcovery, you will be obliged to pay 
them their coſt ; and another thing, — — — 


yourſelf of their evidence; for it is tbe conflent 
rule of ibis court, that the anſwer of one defendant 


cannot be read againſt another , and eſpecially when it 
doth not appear, that they have any thing in their 
| dic; 
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cuſtody, nor pray any thing ag ainf them, for then 
2 iN wy vell demur to o the bill. 3 P. Will. | 
Rep. 311. 

A remainder man need not be a err o bill 
(one end of which was to impeach a ſettlen ent) 
becauſe a remainder man is not regarded in equity, 
neither can he be bound. | 2 E. Cal. Abr. 166. 
l. g. 

1 A. having outlawed B. for a debt due on a bond, 4 
brought his bill againſt B. and C. a truſtee for B. 
with reſpect to an annuity of 20 l. per annum, de- 

jſed to B. in order to ſubject this annuity to 4. 4 * 

bt. By the outlawry, all B.“s intereſt, as well 
equitable as legal, was forfeited to the crown, anc 
A. muſt ſet a grant thereof from the crown, wr 
make the attorney general a party, 1 P. Will. Rep. 


1 4 ſuit on behalf of a charity, for arrears of a. 
rent-charge, it is not neceſſary to make all the terte- 
nants of the land, out of which the rent iſ 14 
parties. 1 P. Will, Rep 599- Ro 

Where a bill is brought fe ſurrender of a copy: 
hold eſtate held for lives, the lord muſt be made 
a party; conf. in caſe of copyholds of inheritance. 
See 2 Eg. Caf. Abr. 167. pl. 15. 

A. cannot ſue as creditor one co-executor with: 
out the other. 9 Mod. 89. 85 | 
Nor as reſiduary legatee. ibid. 

A. leaves a perſonal eſtate to her executot is truſt 


for her baſtard, who dies inteſtate without wife or 281 


iſſue. The executor brings a bill againſt B. (who 
has the baſtard's portion in her hands) for an ac» 
count, The attorney general and the bankrupt's | 
adminiſtrator muſt be made . 2 11 * Ar. 


168. pl. 21. 
8 to the 


To a bill for relief, all parties 
relief muſt be made parties, Ny 170. pl. 28. a 
| 3 | 


38 Ot Parties to the Quit: And of: 
I capſe be adjourned over, for want of parties, 
and though defendant be not ſerved with any order, 
yet he muſt be ſerved with /ſubpzna to Ades 
ae Maſ. Rep el 

us much 1 ſerve for the. pre ſent,” with 1 re- 
gard to the parties, For mort on this ſubject, - 
EE Caſ. Ar. 636. 


one of the defendants is pay to ſeq 


1431 


yy an e of you. Fal'y ae an 1 W the 
plaintiff's clerk | in court may attend with the, recard. 
of the bill at the hearing; and the court will, then. 
decree the bill. to be taken pro confeſſo againſt- that 
defendant, ſequeſtred, and at the ſame time make. 
ſuch decree againſt the other defendants who have 


anſwered, and are brought to hearing, 38 as the court 
ſhall think fi 125 

Where a efe; ndant cannot t be found to be ſery⸗ 
ed with eſe” and it is believed he abſconds to 
avoid being ſerved with proceſs of ſubpana, upon an 
Dan affidaxit (4) thereof, the court makes an order ap- 
— pointing him a day to appear to the plaintiff's bill, 
in hisre- fich order is to be inſerted" in the Gazette, as 


— is directed by the ſaid act; and that order being read 
1 in the pariſh (v) church of the laſt place of the de- 


telts us, thar fendant's abode, and ſtuck up at ih Royal Exchange, 


Ad Conn the, court, upon the defendant! s refuſal to appear to 


was that it rhe e s bill, will make an order for * bill 


3s not ſuffi- 

cient upon to be taken, Pr 0 / conſt (4 c 9. 
this Statute 3 

to make Aga th the P. making it 4. infirmed, et that the defendants 
withdrew th:m UE, in _ to 'ayod being ſerved with the roceſs of this 
Court. but it m ſikewife be ſworn Deponent received ſurb information. 17 
Vin, Abr. 543, 544 in n 8 order being publiſhed in church, 
indictable for contempt, ſo ſald by Lord Chancellor Hardtoicle. 2 Tr. Ath. Rep. 1 

pl. 105, — (e] Stat. 5 Geo, II. cbap. 25. How proceedings wert betore this Act 57 Pars 


* 


Lament, fe 3 Try Aut. ai, dee $2f 97,148, 326. i wot 11:9 $ 8 * 
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A bill may be brought againſt one fäctot wichopt 
| Before anſwer the plaihtiff way, by motion of 


parties: and alſo any time before publication, the 


order to add parties to his bill: But in this caſe the 
cauſe, as to ſuch new defendants, muſt be heard 


- » Ao. * 
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his co- factor, being beyond ſea, *' 


* 
1 


court, obtain an order to amend his bill, and add 
court will ſuffer the plaintiff to add parties; and 
without coſts, if there be no plea or demurrer 
and if the addition or amendment be, ſo ſmall as 
not to require a new copy of the bill, nor any, fur- 
ther anſwer from the defendants who have already 
anſwered, the plaintiff amending the defendants 
copies. And even after publication, and at any 
time before hearing, the plaintiff may obtain an 


tpon ul”add antyer. = oonoOoTORTToTn 
Where three or four orders ate obtained for the 

amendment of a bill, and new ingroſſments made 
under thoſe orders, the rule of court is, that if the 
laintiff moves for further liberty to amend his bill, 
he ſhall pay full coſts to be taxed. _ Brindſdel and 
Sir Jobn Thompſon, Barnard. Chan. Rep. 332, . 

No bill ought to be amended without order of 
court had for that purpoſe, upon petition, or mo- 
tion. No proceedings ought to be had upon 
an amended bill *rill the (4) coſts of the former (o) The 
proceedings are diſcharged. Gage v. Lifter, 1705, — Main t. 
If a defendant anſwers inſufficiently, and you except amend his | 
to ſuch anſwer, and it is referred to the miſter; who, mes 44 
upon arguing the exceptions before him, reports a, after 
the anſwer inſufficient; in this caſe you may move i, pur in, if 
or ere to amend your bill without coſts, ſug i es fee 
geſting that the anſwer is reported Inſufficient, and'argued; and 
praying that he may anſwer the exceptions and a- 
mendments at the ſame time; and in like caſe if — 
you except, and che defendant ſubtnits to anſwer, ** gen af 
and you find it neceſſary to amend your, bill, here it er. Moſ. 
may be done withour coſts, TT 1. 
12 D 4 Where 


the demur- 


* 
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s Wöbere a decree is obtained for ſatisfaction of 

tradeſmen's bills by part owners of a ſhip, and 
. ſome of the tradeſmen are no parties to the decree; 
any of the tradeſmen, not parties, may, after the 
decree drawn up, or even ſigned and enrolled, move 
the court and obtain an order, that, pay ing his pro- 
portion of the charges of the coſts of the ſuit in 
obtaining the decree, he may be let in to prove his 

debt, and have the benefit of ſuch decree. And in 
all like caſes tis the ſame, _ 

Before anſwer, a defendant may be ſtruck out 
upon the plaintiff's motion; and if a defendant an- 
ſwers and diſclaims, or appears diſintereſted, his 
name may be ſtruck out on motion of the plaintiff, 
but it muſt be with coſts to be taxed after anſwer. 
So a defendant may be ſtruck out at any time before 
hearing ; but after appearance and anſwer, it is with 
coſts; the bill, as to him, being diſmiſſed. A 
Plaintiff may likewiſe be ſtruck out of the bill at 
any time before hearing, if thoſe that are left be 
ſufficient to anſwer the coſts ; but a ſpecial order of 
the court muſt be obtained for that purpoſe, 

On a plea in abatement, for want of proper par- 
ties, it is in the power of the court to diſmiſs the 
bill without prejudice, or to give leave to amend 

on payment of coſts of the day. 1 P. Will, 428. 
No amendment to a bill in part where it has been 
diſmiſſed upon the merits. 2 P. Will. Rep, 402. 

After a demurrer to the whole bill allowed, the 
bill is regularly out of court, and no inſtance of 
leave to amend it. 2 P. Vill. zoo. | 

Come we now to ſpeak briefly concerning bills, and 
the proceedings thereon in general, | 


And firſt with reſpect to a bill in equity: It is 
in nature of a declaration at law, wherein the 
plaintiff is to ſet forth the circumſtances of his caſe, 
as for ſome fraud, force, or injury done him, pray- 


ing 


f 
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ing relief; for that he is without remedy by the 


common law, and alſo proceſs of ſubpæna againſt 
the defendant, to compel him to anſwer the charge 
of the bill: and if it be to quiet the poſſeſſion of 
lands, or to ſtay waſte, or proceedings at law, he 
therein alſo prays an injunction, &c, _ 

Bill lies to perpetuate the teſtimony of witneſſes 
to prove a, Modus. But Q. if to eſtabliſh one. 
Vern. 130. pl. 114. | | 

Bill lies for ſolicitor's fees only, if for buſineſs 
done in equity; or if for buſineſs done in another 
court, if it relate to a demand made by plaintiff in 
this. Vern. 203. 

Bill of diſcovery by African company againſt a 
merchant, who agreed not to trade in their goods, 
and a penalty in caſe he did; it being his own 
agreement, he ſhall diſcover, 2 Yern. 244. 

Omiſſion of a clerk, in ingroſſing writings, ſup- 
plied by a decree. Finch 301. + 

When the Chancery (according to rule) cannot 
relieve in a juſt cauſe, the Parliament will give 
ſpecial directions for relief. 1 Chen. Ca. 20g. 

Bill of diſcovery of bankrupt's eſtate, he muſt 
be a party. 2 Vern. 32. | 191 | 

If a hill be exhibited, where the Lord Chancellor 
is a party to the ſuit, it muſt be directed to the 
King's moſt excellent Majeſty; (for no man can be 
both judge and party in a ſuit) and the word Ma- 
jeſty muſt be uſed in the prayer, and concluſion 
thereof, inſtead of Lordſhip. ets | 

The bill muſt have all neceſſary parties, both 
plaintiffs and defendants, and muſt be under co 
ſel's hand; and it ought to be true in ſubſtance, and 
the matter plainly and ſufficiently alledged 3 and 


ought. not to be ſtuffed with repetition of deeds, 


Sc. in bec verba, but the effect and ſubſtance of 
ſo much of them only as is pertinent and material 
to he ſet forth; but it muſt not be impertineat, 

nor 


4 * 
* 
* 


, Ok Parties to the Suft : And of 

See vel. nor criminal, nor ſcandalous; for if it is, the de. 

%fendant may refuſe to anſwer it until ſuch ſcandal 
and impertinence be expunged : But the defendant 
is to move the court, upon which he obtains an or- 

(c) The der to have the bill (c) referred to a Maſter, and he 

courtof Er to report whether it be ſcandalous or impertinent; 


chequer was : IE | 
of Opinion, which if fo reported, the court upon motion will 
that after en make another order that ſuch impertinence or ſcan- 


anſwer is 


come in, it dal be expunged by the ſaid Maſter; and that the 


is too late 


- to refer the Plaintiff ſhall pay the defendant his coſts occaſioned Wi 
k Bil: for im- by ſuch impertinence or ſcandal, to be taxed by the 


| „ | , 
never too | | 


late to refer for ſcandal. Bunb, 304. pl. 387. 


. 


= Note; The counſel who ſigned the bill, ought of 
| right to pay theſe coſte. FREY 
N. B. If it be for ſcandal, in the defendant's an- 
| ſwer, the Maſter uſually taxes very large coſts; and 
þ if it be very ſcandalous, the Maſter may tax the 
18 plaintiff 100 I. or more for his coſts; therefore 
ii great care ought to be taken in drawing the bill or 
anſwer, that it be not ſcandalous. And ſo alſo in 
a bill reported impertinent, very great coſts are 
| commonly tax'd. i S184 
i | Where a perſon may be allowed to ſet forth in 
a bill, particular inſtances of combination, vide 
: Barnard. 263. | 
When a particular combination is alledg'd in a 
bill, a particular anſwer muſt be given to it. Bid. 
Bills in equity are uſually brought for ſuch mat- 
ters as are without remedy at common law. And in 
yo caſes this court will grant relief againſt, be- 
des, and beyond the rules of the common law. 
After the bill is drawn or peruſed and ſigned by 
? counſel, then it muſt be fairly ingroſs*d on parch- 
| ment, with double one-ſhilling ſtamps, and being 
filed with the Six clerk, the plaintiff takes out a 
| | ſub pæna 
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bpzna to compel the defendant to appear to and 
anſwer the ſame : But if the bill prays an ijunction 
to ſtay proceedings at common law, or to ſtay 
waſte, you may take out proceſs of ſul pæna before 
the bill be filed; but you muſt take care to have 
your bill filed by or before the return of the /ub- 
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any nt of ſubpæna being iſſued, and the defen- 
dant therewith ſerved, he appears, and puts in his 
anſwer to the bill (if there be no cauſe for a plea 
or demurrer) then the plaintiff replies: But if the 
anſwer be inſufficient; the plaintiff files or delivers 
exceptions to the anſwer as inſufficient; which ex- 
ceptions muſt be ſigned by counſel; and the defen- 
dant has eight days after exceptions filed, or de- 
livered, to ſubmit whether he vill put in a further 
anſwer or not; and if he does not ſubmit to put in 
a further anſwer, the plaintiff may move to refer 
it to a Maſter to look into the bill, anſwer, and ex- 
ceptions, and certify whether the anſwer be ſufficient 
in the points excepted to or not; which if reported 
inſufficient, the plaintiff takes out a ſubpæna againſt 
the defendant for 40. coſts, if the anſwer was 
ſworn in town; but if ſworn in the country 303. 
coſts z and takes out another ſubpæna returnable im- 
media:ely againſt the defendant, for him to put in 
a better anſwer; which ſubpæna may be ſerved on 
the defendant's clerk in court: But the defendant, 
if he is adviſed by counſel that his anſwer is ſuffi- 
cient to a common intent, may take exceptions to 
the Maſter's report, which exceptions muſt be ſign- 
ed by counſel on a double ſix- penny ſtamp'd ſheet, 
and deliver'd to the ſenior regiſter of the regiſter's 
office; and at the ſame time depoſit five pounds 
with him, and take his certificate thereof; a copy 
of which muſt be ſerved on the plaintiff's clerk in 
court. And after ſuch exceptions filed, either party 


may petition the Lord Chancellor to appoint a day 
| for 


43 


44 
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for arguing the exceptions before his Lordſhip; and 
if thoſe exceptions are allowed good, the court 
orders the defendant to take back his 51. depoſited 
with the regiſter; but if thoſe exceptions are over- 
ruled, the court orders the plaintiff to receive the 
51. from the regiſter, and which 51. depoſite is in 
lieu of all cofts with regard to ſuch exceptions taken 
and the arguing thereof. When a replication is 
filed by the plaintiff to the defendant's anſwer, he 
may take out a ſubpzna” to rejoin againſt a defen- 
dant, and ſerve him therewith ; or he may petition 
or move the court for a ſubpæna to rejoin, returnable 
immediately, and that ſervice thereof on his clerk 
in court may be deemed good ſervice on the de- 
fendant; and if his witneſſes live in the country, 
may in the ſame petition pray that the defendant's 
clerk in court may in four days after notice join 


and ſtrike commiſſioners names with the plaintiff*s 


clerk in court, or in default thereof, that the plain- 
tiff may have a commiſſion for examination of his 
witneſſes directed to his own commiſſioners. 

Note; A mortgagor may apply to the court, 
even without putting in any anſwer, that it may be 
referred to the Maſter in purſuance of the late act, 
Geo. 2. cap. 20. whereupon the court will make 
the ſame order as tho' the cauſe was at iſſue and 
ripe for hearing. We 

Witneſſes may be examined upon interrogato- 
ries, either in court, or by commiſſion in the coun- 
try, wherein the parties uſually join: and when 
the plaintiff and defendant have examined their 
witneſſes, an eight day rule is given to paſs publi- 
cation, which when expired, publication is to be 
made of the depoſitions, and the cauſe to be ſet 
down for hearing on the Six clerk's certificate, after 
which follows the decree. 

Bur if a rule is given to publiſh, which is likely 
to expire before the witneſſes are examined, either 

ro party 
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party may apply to the court, or by petition, to 
enlarge the time. Wy $4127 of 99k 225 

The Court of Exchequer made a general order, 
that when publication was paſſed, and the depoſi- 
tions delivered out to be copied, they would in no 
caſe enlarge publication, or give liberty of examin- 
ing any more witneſſes. Bunb. 330. Pl. 410. 

Earl Chancellor Hardwicke deſired it might be 
obſerved, that in all caſes of a croſs bill filed, after 
original cauſe was proceeded in, motion to enlarge 
publication ſhould be ſpecial on notice, that court 
might judge of it on circumſtances, and not of 
courſe, as it is, where Original cauſe is not proceed- 
ed in, for otherwiſe it would be eaſy to delay hear- 

ing by keeping this up. 2 Vez. Rep. 36. pl. 111. 
| Note; When the- plaintiff finds ſufficient matter 
confeſſed in the defendant's anſwer, whereupon to 
ground a decree, he may proceed to ſet down the 
cauſe for hearing upon bill and anſwer : but in that 
caſe the plaintiff muſt take the defendant's anſwer 
to be true in all points. 

The decree being ſerved upon the defendant, by 
a writ of execuſion thereof, under the feal of the 
court; if he refuſes to obey it, all the uſual pro- 
ceſſes of contempt may iſſue out againſt him for his 
impriſonment, till he yields obedience to it; or 
there may be an injunion granted for the poſſeſſion . 
of land, where the decree is for land, andthe party - 
remains obſtinate after his impriſonment; and if 
this is diſobeyed, the court may grant a ſequeſtra- 
tion of the land: but uſually a commiſſion or a 
writ of aſſiſtance is directed to the Sheriff to put the 
plaintiff in poſſeſſion. 3 

If the defendant doth not appear on being ſerved 
with proceſs of ſubpæna in order to anſwer; then, 
upon affidavit of ſervice of the ſubpzna, an attach- 
ment may be iſſued againſt him; and if a non eſt 
nvenius is return'd by the Sheriff, an attachment, 
4 with 
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with proclamations, directed to the Sheriff, may be 
iſſbed; and this being alſo return'd non e inventus, 
and if he ſtands further in contempt, then a com- 
miſſion of rebellion, directed to four or more per- 

ſons commiſſioners, may be iſſued for apprehend- 

ing him, and taking him into cuſtody, who may 

either detain him in cuſtody, or may bring him 

into court, and the court will make an order to 

deliver him to the Warden of the Fleet, if taken in 
London; and if taken in the country, may deliver 

him to the county goal, in the execution of which 
commiſſion, the perſons to whom *tis directed 

may, with the aſſiſtance of a conſtable, juſtify 
breaking open doors, if they know the perſons to 

be within the houſe. And if the defendant ſtands 

further in contempt, then, on 'a non eſt inventus 
returned by the commiſſioners, you may move the 

court upon the ſaid commiſſion of rebellion (which 
muſt be produced) for a Serjeant at arms; and if 

he cannot be taken, on the Serjeant's certifying the 
ſame, you may move upon his certificate for an 

order for a ſequeſtration, directed to certain com- 
miſſioners to ſequeſter the defendant's perſonal 
eſtate, and the rents and profits of his real eſtate, 
until anſwer and further order; by virtue of which 

order a ſequeſtration is iſſued. ne 
0% Upon a Note; When a defendant is in (4) contempt for 
dee de an. want of an anſwer, and an inſufficient anſwer is 
2 e Put in, which is no anſwer at all; the plaintiff is 
the Court of hot to begin his proceſs de nov, but to go on from 
Exchequer the laſt proceſs. MSS. Ca. Temp. King C. Lady 
an eſlabliſh- Abergavenny againſt Lady Abergavenny. 2 Kel. 3. 


ed rule for * 
the future, that where time for anſwering is out, the deſendant ſhall be deemed in con 
tempt, though no attachment is ruled; and in fuch caſe he ſhall not have further time 


* 
a 
% 


to anſwer without entering bis appearance with the Regiſter as uf on a contempt.  Bunb,/ 


290. Pl. 372. Ibid. 251, Pl. 325. | 
EY -q. 3 40 


But if a Peer is a defendant, you muſt procure 


the Chancellor's letter miſſive for his appearance 
18 N (which 


— 


— 2 82 th, - 


e © 
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(which is obtain'd by petition) and at the ſame time , 
you deliver him the letter, you muſt, give him an 
office-copy of the bill, ſigned by the. Six clerk, or 

his deputy 3 and in caſe he don't appear, you may 

then have a ſubpæna againſt him; and (if he is ſtill 

in contempt) you'may move for an order to ſhew 

cauſe in eight days after perſonal ſervice of the order 

on the defendant, why a ſequeſtration fhould not go 

forth; and if he ſtill ſtands out, a ſequeſtration" iſſues, 

Vide 2 Vent. 342. Danv. Abr. 776. 4 Bac. Abr. 

238. Gilb. Chanc. 65, 66. 3 Seld. 1543. | 

And if a bill be againit a Member of Par- 
liament, you muſt give him an office-copy thereof, 
ſigned as aforeſaid, and at the ſame time ſerve the 
ſubpæna. 11 | 

Note; By a late order ſuch perſons are not oblig- 
ed to pay for, or take out any other copy of ſuch 
bill upon his appearing thereto. 28th Nov. 1743. 

And where a defendant wilfully refuſes to an- gf 
ſwer, and ſtands out all the proceſſes of contempt, vill pro - 
viz, attachment, proclamations, commiſſion of re- 
bellion, ſerjeant at arms, and ſequeſtration; the 
matter of the bill will be taken pro confeſſo, and 
decreed accordingly z but the defendant muſt have 
firſt appeared or been in cuſtody. ”v 21 3 

If the defendant ſtands out all contempt to a 

ſequeſtration, the plaintiff may move to have his 
bill taken pro confeſſo, tho' the ſequeſtration be not 
ſealed or executed. 10 Med. 431. 

If the defendant appears to the ſubpæna, and 
prays a further day to anſwer, and has it, and 
afterwards ſtands out all the proceſſes of con- 
rempt, the bill will be taken pro confeſſo. Chan. 
„ | 

But if the defendant hath not appeared, the vi- 
court will not decree the bill to be taken pro con- Prem. Rep. 
feſſo, but will order a ſequeſtration againſt his rea! 
and perſonal eſtate, until he clears his contempt; for 

no 


48 Det Parties to the Suit: And of 
ih no decree can be had againſt him till he has ap- 
peared. 2 Chan. Rep. 283. Rab Bs | 
See ante 48, But where a defendant abſconds or goes abroad 
poſt 326. to avoid being ſerved with a proceſs, upon affidavit 
| the court will take the bill pro confeſſo, and may 
order the plaintiff to be paid his demands out of 
the eſtate ſequeſtred according to the decree ; the 
plaintiff giving ſecurity to abide ſuch order touch- 
ing the reftitution of the eſtate, as the court ſhall 
make upon the defendant's appearance; but in caſe 
ſuch plaintiff ſhall refuſe to give ſecurity, then to 
remain under the directions of the court, until the 
defendant appear to defend ſuch ſuit. See Stat. 3 
Geo. 2. c. 25. | | | 
The opinion of Lord Chancellor upon the above 
ſtatute of the 5 Geo. 2. c. 25./. 1. was, That it 
was not fufficient to make an affidavit, that the 
party making it was informed, and believed that the 
defendants withdrew themſelves into Ireland in order 
to aveid being — with the proceſs of this court; 
but it muſt likewiſe be ſworn, by 1hom the party 
_ depoſing received ſuch information. Barnard, Chan. 
Rep. 401, 405- e | 
Defendant not entering appearance within uſual 
time, after iſſuing ſubpæna, and juſtly ſuſpected of 
abſconding, in order to avoid being ſerved with 
| proceſs, court may fix a day for appearance, to he 
inſerted in Gazette, and pöblicbel in defendant's 
(s) Minifter Pariſh (a) church; who not appearing thereon, bill 
preventing to be taken pro confeſſo, and defendant's eſtate to be 
gate in (e) ſequeſtred. Stat. 5. Geo. II. c. (d) 25. %. 1. 


church, in- A e e 

dictable for contempt, 2 Tr, Alk. Rey. in Chan. 124. pl. 105.-——{6) For ſeparation 
. for non. appearance, under this AQ of Parkistan. 7 Tr. Atk. Rep, 43. 
(c) How theproceedings were before this Act. See 2 Tr. Atk. Rep. 511. This AQ ex- 


tends to Bills of Revivor. 3 Tr. Atk Rep, 690. pl..260, | | 


The defendant being a priſoner in the King's Wl. 
Bench, refuſed to anſwer ; whereupon it was Proged 


Pꝛoteenings ot Equity in general. 
thar the. bil might. be taken pro confeſſo, if he did 


opinion, that unleſs the defendant waz in the, pri- 
— of the court, the bill could vo be taken, pro. 
confeſſa'; whereupon, he was removed by babeas 


oy hw 


* 


to inſwer, and he ſtill refuſing, the bill was taken 
pro confeſſe, and he was ordered to be kept loſe 


— 6 — 


; 


of contempt, (after appearance), and being brought 


* 


s ſo 


m > vo fr 


he is required to anſwer, but obſtinately refuſe 


= 


taken pro confeſſo. Moſeley 384. 


. And if the defendant, demur, and the demutrer 
„be over: ruled, and the defendant ordered to anſwer, 
: if he refuſes, the bill may be taken pro confeſſo, 
i A quaker being in contempt for not anſwering” 
, pon oath; and he being by order brought to the 


bar, Lord Chancellor admoniſhed him of the peril 
of perſevering, but he till refuſing to anſwer on 
path, the bill was taken pro confiſſe,, 2 Chan. 
7. 237. 8. v4 2 bs gh hk * <a « . 
But it is preſumed, if a quaker will now put In 
is anſwer upon affirmation, it is, ſufficient; but 
f he refuſes, then the bill may be taken pre confeſs, 
is in other caſes where upon at. 
Note, Taking a bill pro confeſſo has not been of 
ong ſtanding, it having been formerly the practice 
o make proof of the bill, if the defendant ſtood 1 
ontempt to the laſt proceſs z, but lately the practice 
as been, that if the defendant ſtands out all pro- 
of contempt to a ſequeſtration, the cauſe is ſet 
down to be heard, and the record of the bill pro- 
luced, and taken pra confeſſo ; but if time be given 
or a defendant to anſwer, tho! after the ſequeſtta- 
ion, and tho* the anſwer be reported inſufficient, 
Vor. I. "45" T3, 4 


not anſwer by a certain day; but the churt was of. 
corgges into the Fleet, and having a day given Him 

riſoner. Chan, Rep, eee eee ; 
PN ere the defendant on dd e Pre 


into court, and hearing the bill read N 
to dp;z in this caſe the court will order the bill to be 


= 


. 


Ot Parties to the Suit: And ol 

yet the bill ſhall hot be taken pro confeſs. 2 P. m. 
„ 656, See Moſelty 386. or 
Where proceſs of this court will not affect landy 
in Faland, to fequeſter chem for à contempt, 
vide the caſt of Sir Jobn Nyar v. Pevmon, 5 Midi, 


. © 


- Not, Gr her bil againſt Peſendant 


for an account of profits, Ir. and after Defendant 
had fully anſwered, Plaintiff amended her bill chret 
times, to which Defendant put in three ſeveral pleas 
Ne demurrers, which had been all over-ruled; and 


Defendant ſtood in contempt to a ſequeſtration 
or not anſwering the amended bill, - Plaineiff now 


moved for liberty to fer down the eauſe on che ſe- 


queſtration, in order that the bill might be tagen 
pro confeſſo, &c. when it was objected that there 
being an anſwer to part (viz. the original bill) the 
bill could not be taken pro confeſs, becauſe part 
was fully anſwered and denied, c. And the 
caſe of Hawkins v. Crook was cited. But on the 
part of the Plaintiff it was urged, that if Defendant 
by anſwering, part, and refuſing to anſwer the moſt 
material point of all, ſhould prevent the bill's being 
taken pro confeſſa, that would put the Plaintiff in 
a much worſe condition than not anſwering at all, 
and would encourage Defendant by this method to 
elude the juſtice of the Court, G. And as to Haw 
Ans v. Crook, Defendant there was willing and deſi- 
rous:to put in a full anſwer, and that was at teogth 
the liberty given him by the Court; Lord Than 
cellor ſaid that this is an untroddea path, and as 
there are ho precedents to direct, ve muſt go upon 
the reafon of the thing. At law, after the party 
Bas appeared and is in Court, if he makes default, 
&c. judgment is given for the whole demand; and 
if in treſpaſs, &c, Defendant pleads, Cc. only to 
part, and ſays nothing to the reſidue, Plaintiff may 
Gke his judgment 3 

| : * Tweed 3 
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ſwered; and Courts of Equity form titeir proceſÞ 
upon the ſame plan when the party is in court; @t, 


And it is à juriſdictiom which ſeems abſototehy ne · 
ceſſary, and exerciſed by all Courts, that n they 
have the parties onee before them, they ſould have 
it in their power to determine upon the right, 4, 
and therefote ſeemect ſtrongly to incline that the 


lars not anſwered. But the Defendant offering to 
anſwer by the next term, except as to matter of ac- 
count, no order was made upon the main queſtions 
4 Vin. r. 446. pd. . | hs wth amade 
A cauſe eomes toche heard on a ſequeſtration, the 
defendant obtains a week's time to anſwor, and the 
caſe is adjourned, he puts in an anſwerʒ the plain 
tiff refers it for inſuffloſency, the Maſter reports it 
ſufficient, and tho plaintiff ferves the defendany 
wich aſabpang ůto Make a better anſwer ; the cauſe 
comes om again, and che Maſter ofthe Rolli decreeg 
the bill to be takes pro confeſſo, but this decret was 
reverſed by the Lord Chancellor, becauſe he could 
not preſume the! bill to be true ſor want of an an 
ſwer, when by the records of the court ichere ap- 
peared to be an anſwer, (and admitted by the plain- 


riff dy his taking exceptions) and when ſeverabma- 
terial parts of the bill were denied by The anſwer; 
ange 257 noun ee geit gut 


A writ of enewution of a deefee; was by order 
ferved on the defendant's clerk n dourt, he bel 
ne to ireland, and an attachment was taken o 


- 


torney General moved for the defendant, that he 
might enter his appearance with the regiſter, that 
the plaintiff might file interrogatories, and that a 
commiſſion might be granted to Ireland to examine 
him to the contempt, being the only method could 
be taken, ſince he could not, according to the courſe 
of the court, be examined in perſon. And an = 

E 2 1 r 


or non-performance of the decree, And Mr, At- 


52 


| temnor, being examined on interrogatories, denies 


cannot examine any witneſſes for him; but on pro- 


Ok Parties to the Sult, e. 
1 was made en. n 85. * 56, 
r 

The court ſuffers aden be examined on in- 
terrogatories, to purge themſelves of a contempt, 
but never to brig n into a contempt. 
Melo 280. 

Tou may move to diſcharge an order, thouz 
you are in contempt, for not obeying it. ade 


259. 
By the ſtanding rule of the court, if the con- 


the contempt, the proſecutor may take out a com- 
miſſion to examine witneſſes to prove it; and the 
contemnor can name only one commiſſioner, and 
may croſs examine the proſecutor's witneſſes, but 


per affidavits, the court will give him leave to exa- 
mine witneſſes to ſome ſpecial points, as the Lord 
Chancellor did in this caſe, and declared, that he 
thought-it a very hard rule, and that ſince the pro- 
ſecutor might examine one in contempt in interro- 
gatories / he ought to be content with his path. 
Moſeley 312. pl. 173. Anon. 

Noe, That in ſeveral parts of theſe proceedings, 
there may be Affidavits, Petitions, Motions, Refe- 
rences, Reports, Exceptions, Certificates, Orders, 
Injunctions, Sc. which, as they have no certain 
place aſſignꝭd them, but are oftentimes preparative 
to the greater proceedings, I ſhall in the next place 
diſcourſe of the ſame, and the prafiice concerning 
_ WV ee J. 


CHAP. Il. 


Of Interlocutory Matters. 


NDER this general head I ſhall conſider, (1) 
Affidavits.— (2) Petitions.—( 8 Motions.— 
(4) References.—(5) Reports.— (6) ertificates.— 
(7) Orders. —(8) Paying and receiving money into 
court.— (9) Injunfions.—(10) Certiorari's,—(11) 
Precedendo*s.—( 12) Ne exeat regno*'s.—(13) Homme 
replegiando's.—(14) Habeas corpus's.—(15) Suppli- 
cavit,—— Which being ſeparately handled in this 
place, will render the reſt of the work more aiftint 
and eaſfy,——And frft, I ſhall treat of affidavits, 


| of Aﬀfdavits. 


N affidavit, generally ſpeaking, is a depoſition 
in writing, ſworn before ſome perſon who 
hath authority to adminiſter ſuch oath. _ 
And affidavits are uſually for certifying the ſer- 
vice of proceſs, or other matters touching the pro- 
ceedings in a cauſe. And generally, where any 
motion or petition is made that is not of courſe, 
an affidavit of the facts alledged is neceſſary. 
The true place of reſidence, and alſo the title 
of every perſon who makes an affidavit, ought to 
be inſerted therein: And it ought to ſer forth the 
matter of fact only which the party intends to prove 
thereby, and not any of the merits of the cauſe, 
Where a perſon comes for a diſcovery of a deed 
or writing, and prays relief, there it is neceſſary for 
him to make affidavit that he has not the deed or 
writing, nor knows where the ſame is, but believes 
t to be in the cuſtody or power of the defendant. 
Vids 1 Chan, Ca. 231. 5 
0 But 


60 


vit. 1 P. Hill. 117. 


| wordiog it, may be made eicher joint and ſeveral, 


Df Interlocutory Matters 


But if he only prays a diſcovery, or to have it pro- 
duced at a trial, it is not neceſſary. 1 Vern, 147. 
1 Chan Ca. 11. 1 Vern. 180. S. PE. ſed vide 1 Vern, 
69. where the diſtinction is taken quite contrary; 
but it ſeems to he the miſtake of the reporter. 

When a bill is exhibited for a general diſcovery 
ff deeds, tis hot neceſſary far che plaintiff to annex 
Ye uſual affidavit, that he has them not in his cuſ- 
tody., Preced. Chan. 536. | 111 

A bil to perpetuate the teſtimony of witneſſes 
lies before trial, on affidavit that the plaintiff wit- 
neſſes are infirm, &c. but not without ſuch affida- 


A Peereſs was ordered to produce deeds con 
ed in her anſwer upon honour only, ant! not upon 
oath.” Preced. Chan. gt 
If che bill prays relief generally, ſuch relief ſhall 
be applied to the want of the deed only, and there- 
fore no affidavit neceſſary. rin. 1729. between 
Whitworth and Goulding, —S, P. As to the general 
relief being applied to a diſcovery,refolved the ſame 
day between King and King, Eg. Caſ. Abr. 14. pl. 
. 2 P. Mill. 541. pi. 174. ey con 
Nate, That the affidavit here ſpoken of, muſt 
be annexed to, and filed with the bill. F 
An afidavit of ſeveral perſons, by the-manner of 


or joint or ſeveral: And great care and exactpeſs 
ſhould be obſerved in drawing affidavits. They 
ought to be fairly writ in one hand, without blots 
or interlineations of any words of ſubſtance ; other- 
wiſe the Mafter may refuſe to accept them; or if 
he does, the Regifter of affideviys, or bis deputy, may 
re fuſe to file them, and no uſe ſhall be made there- 
of in this court. Vide Ord, Chan. 15, 18, 92 
But where ſmall blots or interlineations happen, 
the Maſter and Regiſter uſually mark them in che 
margin. A 
| Either 
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| 
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Either the 15 or defendant may make an 
affidavit, which mult be ſworn before 4 Maſter of 
the court, or before a Maſter extraordinary in the 
country; but the latter are not to take any affida- 
vits in London, or within twenty miles of it. And 
every Maſter extraordinary, at the bottom of 
affida vit, is. to expreſs the name of the ton and 
county where he takes it, or it ſhall not be held au · 
thentic, or filed. Ord. Chan. 148. Nor ſhall any 
affidavit be read in evidence at the yang. of u 
cauſe, tho? it ſhall be uſed upon motions ; for an 
affidavit is not to be taken or admitted rending to 
the proof or diſproof of the title or matter in queſ- 
tion, or touching the merits of the cauſe; nor ſhall 
any ſuch matter be craftily or colourably inſerted 
in any affidavit of the ſervice of proceſs, GS. 
_ Aﬀidavits muſt be filed in due time after ſwear. 
ing, and before uſed in court; but affidavits of 
ſerving ſubpana's to hear judgment, are ſeldom 
filed till ſome ſhort time before the hearing; for 
if the parties attend at the hearing, the affidavit 
need nat be filed. | | 2 
And if any affidavit be made to ground à mo- 
tion upon, it 5 to be filed ſo long before the 
motion, as that the other ſide may have time to 
take a copy, if the party expects his order to be 
abſolute; and all affidavits, before they are read in 
court, or made uſe of to ground any orders, writs, 
proceſſes or proceedings, ſhall be filed in the Afida- 
Office, and atteſted by a true copy thereof, under 
the hand of the Regiſter, or Maſter of the Afidavir 
vit Office, or his deputy; and till then the Regiſters, 
and their clerks or deputies ſhall not make, paſs, 
or enter any orders for attachments, commiſſions, 
or proceedings grounded on the ſame : But all affi- 
davits belonging to the Supplicavit Office, and the 
Petty- Bag Office, and alſo thoſe touching lunaticks 
and bankcupts, are not filed in the Affidavit Office, 
of but 


| 


- oy a * *. 
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; 4, er 3 
o the. ſeveraloffices where ſuch particular mat: 
ters. are tranlafted. Vide Qrd. Cane, 23 Jas. 1929. 
r 

„Where * motion or petition is grounded upon 
an affidavit of having material witneſſes to examine 


in a cauſe, whereby to gain longer time; the affida- 


an; 


vit muſt contain the names of ſuch witneſſes, who 
the party is adviſed are very material witneſſes to 


be examined for him in the cauſe, and without 
whoſe teſtimony he is adviſed he cannot ſafely pro- 

ed to the hearing of the cauſe, to the end that 
2 court map judge of them, and prevent all un- 
neceſſary delays. Sed Vide 1 Vern. 334. where 'tis 
ſaid not to be ſufficient in an affidavit to ſay ſuch 
à one is a material witneſs, and beyond ſea, without 
mentioning the point to which he can materially 
depoſe. It is neceſſiry that every affidavit of the 
ſervice of proceſs, or of orders, da truly and fully 
prove a good ſervice. And if the plaintiffs name, 
the court, the return of the writ, or any thing 
material be omitted, no attachment can thereupon 
be regularly iſſued for want of an appearance: For 
until a due ſervice be ſhewn, no coniempt appears 
© thecourt, ne ao bates, ne 


_ * 


ITis ſufficient to file an affidavit any time before, 


or the day an attachment is made out, but not af 


terwards. 


* Jn an affidavit of notice, tis not enough to fay, 
that notice was given, or the copy delivered to the 
party's clerk in court; but his name muſt alſo be 
mentioned, that it may appear with certainty 3 


and it muſt ſay notice in writing, or words to that 


effect; And if he who ſeryes the notice does not 


know that the perſon on whom it is ſerved is the 


m_ 


party's clerk in court, he mult ſay, as be is credi- 


bly informed, and verily believes; firſt taking care 


that he receives information accordingly. Bur if 
4 Notice be left at the clerk in court's ſeat, with 
i 08 | his 


1 


his clerk or agent, ſuch clerk or agent need not 
be named. u e i een een, en 
| Where the court directs that affidavits ſhall be 
fled on both ſides within a certain limited time, 
and ſome of the affidavits on one fide happen not 
to be filed on that day, it is the efabliſhed rule of ubs 
court not to enlarge the order farther, that the other 
fide may be required to give an anſwer to thoſe 
affidavits, for the neglecting party is concluded. 
Barnard. Rep. 402. 7 

On contradictory affidavits of ſame perſon, court 
requires perſonal examination. 2 Yez. Rep. pl. 14. 

All affidavits (except thoſe of paupers) muſt be 
written on treble ſix-penny ſtamps; and ſo muſt 
a pauper's before he be admitted; but after he is 
admitted all affidavits made on his behalf are withs 
out ſtamps. 5 Ds 8 

And to all affidavits ſworn in this court, the 
deponent muſt ſign his name or mark on the left 
hand fide of the affidavit, and the jurgt on the 
right ſide. 1 Fo wo 


Afidavits. 


Affidavit that the plaintiff hath not | the deeds 
inquired after, to annex to bill of diſcovery, 


before it be filed. 


Between 4. B. plaintiff, 
C. D. defendant: F 


| 8 

B. the plaintiff in this cauſe maketh oath, that 
e this deponent hath not, nor to the beſt of 
his knowledge, remembrance or-belief, ever had; 
all or any of the deeds, evidences and writings res 
lating to the eſtate in queſtion in this cauſe, and 
which are mentioned in this deponent's bill exhi- 


1 


bite d in this honourable court againſt the ſaid de- 
fendant; nor doth this deponent know where the 
ſaid 
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 Alidavits, {thy forms 401 
ſid deeds, evidences and ec or any of them 


now are, unleſs they be i in the c Api or over of 


e 


Sem. &c „ 
du, to b ade the ap nant on brik . 
M ang 4 1 . anale, * 


Between 4 B. plaintiff, 
. D. and E. F. defendants. 


4. B. the e mabech oath, that this bill 
is not exhibited by the-conſent, knowledge 6 or 
combination of eicher of the defendants in the bill 
mentioned, byt merely of his wn free-will for re-. 
Jief i in this honourable court. 

4. „ | 1 80 Ec. 


4 davit that the if. bad l but 
bath left them , RY to if annexed to a bill. 


Between A. B. - complainant, 
. = BF _ FE econ, BY 


H K ſaid complainant maketh oath, that 

ſome time ſince, to wit, on, Cc. aſt, the 
writings now ſued for in this cauſe, were in his this 
nent's cuſtody and poſſeſſion but ſince the 

faid time he this depaneot hath , accidentally Joſt 
them: And this . farther ſaith, that he 
doth nat know where the ſaid writings ate, unleſs 
they are inthe hands or cuſtody of the ſaid defend 
and, ſome or one of them, orelſe that the ſaid uit: 
ings are now ar late were in the cuſtody of the ſaid 


* 1 ; = 
. 
f Seo <3 - 


defendant Ke be is credibly informed and we- = 
W ooo: | 
' Affidavit for a ne excat regno. 
Between 4 B. complainant, and 
C. D. defendant, * 


B. the ſaid complainant maketh oath, that 

A C. D. the defendant oweth and now is juſtly 
indebted unto him this deponeat in the ſum, Se. 
and being thus indebted, the ſaid C. D. hath lately © © 
threatened and given out that he will ſpeedily leave 
this kingdom and go beyond ſea, whereby this de- 
ponent will either loſe his ſaid debt, or the fame will 
be very much endangered, and it will be difficult 
for this deponent to recover the ſame, 8 

A. B. e Sworn, &c. K 


Aﬀedavit of waſte being admitted. EN 


"Between A. B. plein uf 
| C. D. defendant. 


A. B. the complainant.maketh oath, that C. D. the 
defendant in this cauſe, on, &c, laſt paſt, did 
r. down and deſtroy part of the houſe and out- 
ouſes at, c. to which he this deponent hath lawful 
title, being ſeiſed in fee of the ſaid eſtate and pre- 
miſſes in queſtion, as this deponent is adviſed and 
believes, and for which he is now proſecoting, the 
defendant; and that the faid C. D. did alſo fell and 
cut down ſeveral timber trees upon the lands 


longing io the ſame, and continues to commi 


c EL CI ets 
* i ' 


2 -- e [the form of. 


cher wafte ind ſpoil in and upon the ſaid eſtate of 
- this deponent, to his great loſs and damage. 
2 i | Sworn, Ee. 


Aſidauit ID "ſeeing creditors ſubſeribe their 
reſpective names under à petition to Juperſede 
a commiſſion of. bankruptcy. 


| D: &c. maketh oath that this deponent did on 
6 „ che. day of ſee [naming tbe (a) cre- 
2 9 Subſcribing] ſeverally ſign their 
— names to a conſent in writing at the foot of a pe- 
2 under 64 of AB. of Cc. directed and intended to be 
commi —— d to the right honourable the Lord High 
_ of Great Britain, whereby it is prayed, 
that the commiſſion of bankruptcy therein men- 
tioned to have been awarded, and then in proſe- 

cution-againſt the ſaid A. B. might be ſapeticled: 
And this deponent further ſaith, that the ſeveral 
names E. F. G. H. &c. ſubſeribed to the ſaid peti- 

tion, ſignify ing their conſent to the prayer thereof, 
are of their own proper hand writing reſpeAively, 

[Vide poſtea * _ 

oy 5 8 IO 6 2 Sworn, Sc. 


A  Aﬀedavit of Poverty. 


1 nad Between A. B. plaintiff, and 
C. D. defendant. 


4. B. the FF IS ber C. D. the defendant) 
maketh oath, that he is not worth the ſum of 

five pounds in, all the world, his juſt debts being 
birſt paid, and his wearing appare] and the matters 
ueſtion in this cauſe only excepted. 
* Sworn, &c, 
Affidavit 


9 7 2 (nu 
aa. to a ore; # a oe ; 
Jy m1 > Bit | : 102 SIderwonaod 
* e 0 
| Aba 2767. 
4. 5 (fo or dangbtr) of And C:Be abe 
961 Nuit! * ein 90 4 


The Re a true copy of the regiſter, of 
(name the par): vnneſs my hand thie——daN uf 


., of om #36, OF 332607 22 Lis * 241. 101 
Aae "I  Þ (Cirke th en 
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In Chancery. | N ven nd 


D. E. of, &c, makerh 3 that che above,** Latte 
mentioned extract, ſigned by E, F. of the pa- pink wes 
riſh of- aforeſaid, is a true copy or extract the above 
of the: regiſter of the ſaid; pariſh, ſo far as concerns a t 
the baptiſm of 4. B. And that he this deponent 282. 
did on the day of- examine the ſaid co: f and 
py or extract, with the ſaid pariſh regiſter, and that 22 5 
the name E. F. ſet and ſubſcribed thereto, is of the dens As- 
proper hand- writing of the ſaid E. F. who ſet and * 


ſubſcribed his name T in this e 27.6.5 64. for 


by | hen the cer- 
NE TY 1 04.980 3 1 

we | X = exbi ) 
InChancey, OR 


| Bereen 4.B. and 7. K Plaidt, and 
e. C. D. and L. R. aclendants, 


D. D. che to Mr. R. k. ſolicitor * ihe DE 

fendant C. D. in this cauſe, maketh oath, 
that he this deponent didſ the time when) perſonally 
ſerve Mr. F. D. with an order of this honourable 
5 courts 


4 
„ 
- 


- all the matters and things therein contained,” 


affvavins, fike tops af! 


court, made in this cauſe (time when ſame was 


de,) whereby it is ordered, that a report made in 
this caufe 91 Leeds, one of the maſters of this 
honourable court, bearing date firſt day of May 
laſt, whereby Mr. J. J on the behalf of the ſaid 
C. D. is teported the beſt purchaſer of the premi- 
ſes therein mentioned, at the lum of Abel 


0 


ſtand ratified and conſitmedhy the ordery authofity, 


and deeree of this court, to be obſerved and per 
formed by all parties thereto, according; to the 
tenor and true meaning thereof, unleſs the parties 
concerned who are many in number, and live re- 
mote from each other, their reſpective clerks in 
court having notice thereof, ſhould, within" eight 
days after ſuch notice, ſhew unto r good 

id K. 


cCauſe to the contrary, by delivering to the 

F. D. a ttue copy of the ſaid order, and at che ſame 
time ſhewing him the ſaid order paſſed and enter- 
ed: And this deponent further ſaith, that hie did 


afterwards on the ſame day, perfonally ſerve Mr. 
G. with the ſaid order, by delivering. to the faid 
Mr. G. a true copy of the ſaid order,” ahd at the 


fame time ſhewing-him the fad order: And rhis 


deponent furthet faith, that he did afterwards 6h 
the ſame day, perſonally ſerve Mr. H. with the 
ſajd order, by delivering to the ſaid Mr, H, a true 
copy of the ſaidorder, and at the ſame timefhewing 
him the ſaid order, which ſaid Mr. D. Mr. G. and 
Mr. H. are all the clerks in court for the plaintiffs 
and defendants in this cauſe, as this deponent is in- 
formed and believes: and thizy deponedt further 
ſaith, that he did on the ſame day perſonally ſerve 
Mr. N. who by a former report had been reported 


the beſt purchaſer of the ſaid premiſes, with therfaid 


order by delivering to the ſaid Mr. N. a true copy 
thereof, and at the ſame time ſhewing him the 
ſaid original order paſſed and entered. 7515 

Sworn, &c. — * 


a 


. : Pg 
In Chancery. | „ns al 


Between . B. plaintiff, ad. 
C. H. and ii. K. de endants. 


gentleman, makech qath, that he this, de 
nent did, on the 220 day of December laſt, deliver, 


a label of a ſubpæua, under ſeal of this 9 217 


court, to Mr. 75 U, clerkz at his houſe in Thread 
needle Street in the city of London, who promiſed 
this deponent, that he would: deliver the ſame to 
his ſaid maſter, which, ſaid Mr. H. (as this depo» 
nent has been credibly informed and verily be- 
lieves) is the perſon made uſe. of by the ſaid de- 
fendant C. D. in managing his bulineſs as bis 
ſolicitor or attorney at law, and is now actually 
ſuing the plaintiff on a note given by him to the 
ſaid defendant C. D. at common law, in the name 
of the dther defendant V. K. againſt which the 
ſaid plaintiff is now ſeeking relief in this honoura- 
ble court: And this deponent further faith, that 
on the ſame day, he this deponent left the body of 
the ſaid ſubpæna under the ſeal as aforeſaid, for 
the {aid defendant C. D. at his late dwelling houſe, 
and laſt place of ſettled reſidence,” in. St. Martin's 
le Grand, in the ſaid city of London, (as this depo- 
nent hath been alſo credibly informed) by deliver- 
ing the ſame to a woman, who ſaid ſhe then liv- 
ed in the ſaid houſe, and acquainted her with the 
contents thereof, which ſaid /abpoena was for the 
ſaid C. D. to appear in this honourable court, at 
the ſuit of the ſaid plaintiff, and was returnable 
immediately. © e 8 


Sworn, Ge. C. B. 
rn 1 ** 4. 

* b * 
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Between R. H. plaladiff. and 
a J. G. defendant. 


D. D. clerk to R. K. of Caftle Yard, Helbors, in 
the 'county of Middleſex, gentleman, mak- 
&h oath, that the defendant J. C. liveth in Great 
George Street, within the city of Wit minſter, or the 
fuburbs of the city of London, in the county of 
Middleſex. And this deponent, this preſent day, 
enquired at the ſaid defendant's houſe or lodgings 
in the ſaid ſtreet, whether he the ſaid defendant 
was in town or not; and this deponene was there 
ihformed by a ſervant in livery at the ſaid defend- 
ant's houſe or lodgings, that =y was then berge 
in his ſaid houſe or W | 
Sworn, SC. : D. D. 


. B. If the defendant does not live in Was, 


or the ſuburbs thereof, the place where, muſt be 


ſtated in the affidavit, and how many 0 it is 
diſtant from London, | Te 


In Chancery. 


Between R. R. plaintiff, and. 
S. T. ene 


eth oath, that on (the time when) at (the 


whom be made ſuch confeſſion) that he the ſaid de- 
fendant was ſerved with a writ of ſubpoena, iſſuing 


out of, and under the ſeal of this honourable 


court, 


K. R. of, &c. the complainant. in this N 


place where) he heard S. T. the defendant in this 
cauſe, own and confeſs to Mr. T. C. (he perſon 10 


—_— — 


r OS OTC 


Affidavits, [the forms of.] 65 
court, returnable (the return of writ) at the ſuit 


of this deponent. 1 ? 
Sworn, Sc. ö 1 0 . R. R. „ 


In Chancery. 


Between R. R. plaintiff, and 
BY S. T. defendant. . 


R R. of, Sc. the complainant in this cauſe, ama: of 
* maketh oath, that on (che time when ſub- complainant 

pœna ſerved on defendant) he ſaw P. R. of, Ec. another per- 

ſerve. the defendant S. T. with a writ of ſubpæna, {72 ſerve de- 

iſſuing out of, and under the ſea] of this honovura- with 2 - 

ble court, whereby the ſaid defendant S. T. was r. 

required to appear in the ſaid court, on (e return 

of tbe writ of ſubpoena) at the ſuit of this deponent, 

and that ſince the ſervice thereof, the ſaid P. R. is 

dead, or has abſconded, ſo that he cannot now 

be found or met with. 


Sworn, Ce. R. R. 


Ia Chancery. 


Between 7. C. plaintiff, and 
A. B. defendant. 


C B. of, Sc. gentle man, maketh oath, that he Afﬀidavitto 
this deponent, this 17th day of May inſtant, rer 25 0 


der of court 


went to Mr. P. P. who is ſolicitor for the defend- that ſervice 


ant in this cauſe, to inquire where he could find the 2 br“ 


defendant A. B. in order to ſerve him with a ſub- ry 


Poena to hear judgment in this cauſe, which this {alicitor, 


deponegt then had in his pocket ready to ſerve, 2 
and the ſaid Mr. P. P. told this deponent that he gd fervice; 
belicy ed the ſaid A. B. was in Scotland, but imme- 
diate Iy afterwards returned for anſwer that he 


Vol. I. F knew 


- 


66 Affivabits, che forms of.! 
knew not where he was; and this deponent the ſame 
day went to the Crown and Anchor Tavern, in the 
Strand, (which place this deponent was informed 
was a houſe where the ſaid 4. B. uſed frequently 
to come) and the maſter of the ſaid tavern told 
this deponent that he did not know where the ſaid 
A. B. was; or was to be met with; and this depo- 
nent ſaith, that he on the ſame day went to a pub- 
lic houſe, called the Flying Horſe, in Bartholomew 
Lane, in the city of London, another place where 

this deponent was likewiſe informed the ſaid de- 
fendant A. B. uſed frequently to come, and the 
maſter of the houſe likewiſe informed this depo- 
nent, that he knew not where the ſaid defend. 
. ant . B. was, but believed he was very hard to be 
met with; and a gentleman being then in the ſaid 
Flying Horſe, told this deponent, that he: knew 
the defendant A. B. very well, and that he was 

not then in Great Britain. | 

_ Sworn, &c, C. B. 


Aﬀidavit of ſeeing a perſon ſerve a ſubpœna 
when the perſon who ſerved it is dead 4 
a bſc onds . 


Between A. B. plaintiff, 
E. F. defendant. 


- 


nn 935 oy ww ey woe „ As uw 


maketh 
oath, that he this deponent was preſent on 
the day of ——and did fee C. D. of, &c. per- 
ſonally ſerve E. F. the defendant in this cauſe, 
with a ſubpoena iſſuing out and under the ſeal of 
this honourable court, by delivering unto the faid 
E. F. the body of the ſaid ſubpoena, ſo under ſeal 
as aforeſaid ; by which ſaid ſubpoena the ſaid E. E. 
was commanded to appear in this . honourable 


4 court 


7. B. of — in the county of 


py 


0 
\ 


"  Af{iDaitg, the ſo:ms of. 


court the —— day of at the ſuir of the above 


that he this deponent hath diligently and ſtrictly 
inquired after the ſaid C. D. in order that he might 
prove the ſervice of the ſaid ſubpoena, but this de- 
ponent hath not been able to get any other intel- 
ligence of him, but that he 1s either dead or ab- 


ſconds, ſo that he cannot be found. 
„en e 


: 1 * * : 
4 F 
CS Ws 


being ſerved with a ſubpœna. 


Between 4 B. plaintiff, S__ 
C. D. defendant. 


J. B. the plaintiff in this cauſe maketh bath, that 

on ſtrict ſearch and diligent inquiry at the 
uſual place of reſidence of the defendant C. D. and 
elſewhere, he cannot be found to be ſerved with. 


7 ſuit: And this deponent further ſaith, that he was 


informed by Mr. E F. of ——, which information 
this deponent verily believes to be true; and he 
juſtly ſuſpects, that he the ſaid defendant C. D. is 
gone beyond ſca, or now abſconds on purpoſe to 


faith, that the ſaid C. D. hath.not entered any ap- 
pearance in this cauſe. | 


named plaintiff : And, this deponent further ſaich, 


Sworn, Sc. 


Affidavit that a defendant abſconds to avoid 


a ſubpoena iſſued out of and under ſeal of this ho- 
nourable court, returnable, &c. at this deponent's 


avoid being ſerved with the aforeſaid proceſs; and 


A. B. ' Sworn, Ge. 


vo 2 


"0. Atwavits, {the forms of] . 


ue, of ſerving a eee for a better 


 unſer. | 


A. B. &. [as in offidavit of ſerving a ſubpœna 10 
* anſwer] by which ſaid ſubpoena the ſaid de- 
fendant C. D. was commanded to appear in this 
honourable court to put in a better anſwer to the 
plaintiff's bill, as appeared to this deponent by the 
label of the faid 3 
5, 7 ate... en. Se. 


Affidavit if "ſerving a f. * pœna for ofts, and 
ee to pay the fame. 


1 Bekwecn E. F. complainant, and 
| 1 4 D. defendant. 


Note j All hos B. &c. maketh oath, that this deponent did 
ſubpor, a's on the——day of perſonally ſerve the 
for cots. ſaid defendant C. D. with a ſubpoena iſſuing out of 
| vedperfon- and under the ſeal of this Honourable court, by 
a. "Pi delivering to the ſaid C. D. the body of the ſaid 
ſubpoena ſo under ſeal as aforeſaid, by which ſaid 
ſubpoena. the ſaid C. D. was required to pay unto 
the ſaid plaintiff, or bearer, the ſum of as 
appeared to this deporent by the label of the ſaid 
ſubpoena ; and this deponent did at the ſame time 
5 of the ſaid C. D. the ſaid ſum of. 
but the ſaid C. D. then refuſed to pay the ſame, 
or any part thereof, to this deponent, nor hath. the 
ſaid C. D. ſince paid the ſame, or any part thereof, 
either to this deponent, or to the ſaid plaintiff, as 

this deponent 1 is informed, and verily believes. 
4. Hr. | Sworn, Ge. 
Affidavit 


Aftidavits, [the forms of.] 
Affidavit of ſervice of a ſubpœna te name an 
n 00 28 728 

HE form of this affidavit is the ſame as that 
of ſerving any other ſubpoena ; only inſerting 
at the laſt, whereby the ſaid defendant was required 
to appear in this court the —— day of ———, to 
name an attorney at the plaintiff's ſuit. 

Note; It is uſual, if upon ſervice of this writ 
the defendant do not appear at the return thereof, 
to proceed by attachment againſt him to compel 


him. Where the clerk in court for the defendant 


dies pending the ſuit, the plaintiff ſerves the de- 
fendant with a ſubona to name an attorney. But 
if the plaintiff's clerk in court dies before the de- 
cree, the defendant need not ſerve the plaintiff 
with a ſubpoena, becauſe it is the plaintiff that muſt 
keep the cauſe moving; and the defendant can 
only give him notice to diſmiſs, if he does not 
proceed in three terms: And he is to ſerve this 
notice perſonally upon the plaintiff, which will 
oblige him to have recourſe to a clerk in court. 
Bur after a decree, if there be an account before 
a Miſter, &c. and the plaintiff's clerk dies, then 
the defendant may ſerve him with a ſubpoena to 
name an attorney. alot: TOR 


Affidavit that a plaintiff cannot be found. 


Between C. D. plaintiff, and 
E. F. defendant. 


B. of, c. ſolicitor for the defendant in this 
'** cauſe, maketh oath, that he this deponent 
hath lately uſed his utmoſt endeavours to find out 
F 3 the 


- ” 
- 
1 


** 
* 
* 


Atfpavits, Iibe forms of. 


the ſaid complainant, but after the-moſt diligent 
inquiry this deponent cannot hear where he is, tho 
this deponent enquiredafter him the ſaid complain- 
ant at, &c. where this deponent was informed he 
lived and refided: And this deponent further faith, 
that he hath applied to Mr, ——— the ſaid com- 
lainant's clerk in court, and to Mr, the 
2 id complainant's ſolicitor in this cauſe, to be in- 
formed by them where the ſaid complainant lived 
or might be found; but they both refuſed to give 
this deponent any information therein. 
A. B. f | Sworn, Cc. 


Affidavit that the defendant cannot anſiver 
without fight of goods in the country. 


Between A. B. plaintiff, and | 
| C. D. defendant. 


0. D. the defendant in this cauſe maketh oath, 
that this deponent cannot put in a full and 
perfect anſwer to the complainant's bill, without 
the ſight of ſeveral goods and things mentioned in 
the plaintiff's ſaid bill: And this deponent further 
faith, that the ſaid goods and things are now at 
>— in the county of ——above——— miles 
_ diſtant from the place of this deponemi's now reli- 
dence. 
C. D. Sworn, Ce. 


Note; If the bill be for a diſcovery of deeds and 
' writings, then the affidavit mult be thus, viz, that 
the defendant cannot put in a full and perfect anſwer, 
&c. without the fight and peruſal, &c. (mentioning 
Ws mg Ee. and which aan * are at, &e, 


 Affder it 


Ae that" a iy oe js fek org fo 
Between E. F. Main, and. 
| C. D. defendant. 


A B. of, Cc. ERR oath, that this deponent 
* hath attended C. D. the defendant in this 
cauſe for a week Pate as his phyſician, and ſaith, 
that during the afo reſaid time the ſaid C. D. hath 
been and now is, ſo ill and diſordered in his ſenſes, 
by means of a violent fever, which he now labouts 
under, that he is confined to his bed: And this de- 
ponent verily believes that the ſaid C. D. is, by 
reaſon of ſuch indiſpoſition, at this time utrerly 
ney of anſwering the plaintiff's bill. 


a that a defendant is 0 to Swe to 
put in bis anſwer, Eo 


Between A. B. plicif, and 
C. D. defendant, 


E. F. of, Se. maketh oath, that the ſaid defend- 
ant js ſo much. afflicted. with rheumatick 
pains, that he is confined to his bed, and is unable 


c. to attend to put in his anſwer to 10 an cmi, 
ant's bill in this cauſe. 


it 


d E F. MAN Shit Seon, Ge. 

al 72 ˙ 5 e i 

r, 
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Affidavit of 4 witneſs being old and infirm, 
upon a petition to examine bim de bene eſſe 


before iſſue joined. 


Between A. B. plaintiff, | 
C.. D. defendant. 


of B. the plaintiff in this cauſe maketh oath, that 
* G. H. of, &c. gentleman, a very material 
witneſs on his behalf in this cauſe, and without 
whoſe eyidence this deponent (as he is adviſed, and 
verily. believes) cannot ſafely proceed to a heari 
in his ſaid cauſe, and is now in the ſeventieth year 
of his age, as he the ſaid G. H. informed this de- 
ponent; and this deponent further ſaith, that the 
ſaid G. H. appears to be very weak and infirm, 
and in a declining way, and in all probability not 
likely to live long. 
N. | Sporn, Ge, 


Affidavit of ſervice of a ſubpœna to teſtiſy. 


Between A. B. plaintiff. 
C. D. defendant. 


—. 


A of, &c. gentleman, maketh oath, that he 
this deponent did on. the — day of per- 
ſonally ſerve Mr. J. K. with >/ubpeng iſſuing out of 

and under ſeal of this honourable court, by deliver- 
ing unto the ſaid Mr, F. K. the body of the ſaid 

Jubpenaunder ſeal as aforeſaid : And this deponent 
did at the ſame time give to the ſaid Mr. J. K. one 

ſhilling, by which ſaid ſubpoena the ſaid Mr. J. A. 

was immediately to appear in this court to teſtify 

for the plaintiff in this cauſe, as appeared to this 

deponent by the label of the ſaid ſubpoena. 
G. H. { Sworn, Ce. 
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An affidavit of a defendant, his clerk in court. 


and ſolicitor, in order to enlarge publication, i 


the commiſſion being returned. | 


Between A. B. plaintiff. 
C. D. defendant. 


HE defendant C. D. of in the county of 
——, and E. F. the defendant's ſolicitor in 
this cauſe, and G. H. the ſaid defendant's clerk in 
court in this cauſe, ſeverally make oath, and ſay 
and firſt, the ſaid defendant C. D. maketh oath, 
that the depoſitions taken in this cauſe, by virtue 


of a commiſſion iſſued for that purpoſe out of and 


under ſral of this honourable court, have not been 
ſeen, read, or heard read by this deponent, nor hath 
this deponent been informed or acquainted with the 
purport or contents of the ſaid depoſitions ſo taken, 
nor will this deponent, until publication ſhall be 


further enlarged; and paſs by the order of this ho- 


nourable court, in caſe ſuch order can be obtained: 


and the ſaid defendant further faith, chat he hath, 


ſeveral material witneſſes to examine; as he is in- 
formed, and believes (o wit). And the ſaid 
E. F. and G. H. for themſelves ſeverally make oath, 
that the ſaid depoſitions are returned, and now te- 
main in the cuſtody of this deponent G. H. the ſaid 
defendant's clerk in court, unopened and unpub? 
liſhed as theſe deponents ſeverally believe: And 
further ſay, that they, nor either of them, have not 
ſeen, read, or heard read, the ſaid depoſitions, nor 
been informed of the contents thereof, nor will 
they theſe deponents, or either of them, be inform- 
ed of the contents thereof, until publication ſhall 


be further enlarged, and paſs by the een ö 
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: of this honourable court, in caſe ſuch order can b. 
| obtained. a a 1 
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12 4 8 Between C. D. 18. 


Ariel 2 E. F. deſendant. 


s A. 8. obe of the ſworn clerks of the su Clerk 

Office, the ſaid-——»'s clerks in court, maketh 
oath, that the depoſitions taken in this cauſe, by 
virtue of a commiſſion iſſued for that purpoſe out 
of and under ſcal of this honourable court, arc 
xeturned unto him — deponent, and the ſame re- 
main unopened and unpubliſhed ;, and this depo- 
nent faith, that he hath not ſeen nor read, nor i: 
he acquainted with the purport or contents of the 
depoſitions ſo, take, not will this depovent be in- | 
formed thereof until publication ſhall paſs by the 6 
further order of this honourable N in wine a 
order can be obtained. a 


k Nate; The plaintiff- or defendant, — his ſoli- 
citor, mult make the like affidavit with the clerk 
in court, where publication is actually paſſed and 

witneſſes examined, before any order gan * an: 

_ pendant erden are . es 
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— 2 Javit * a leite, uh der "to" 1 
ch Publications the commiſſion bring returned. 11 7 


Berween F 24 D. complainant, - - 5 
; E F. defendant. ä 
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{ B. of, Sc. maketh oath, that he hath not 
| ſeen, heard read, or been informed' of the 
purport or contents of any of the depoſitions taken 1 
n this cauſe, nor will he this deponent ſee, hear 
* or be informed of the purpott or contents of 
he ſaid depofitions, untih the further order of this 
onourable court, in caſe ſuch order can be obtain- 
d for the ſaid deſendant to examine hy! N 


Note; This affidavit i is uſed whats the clerk i by - | 
ourt has made an affidavit as before; but then the | 4 
plaintiff or defendant, at whoſe requeſt publication | 
is enlarged, muſt make the hke affidavitz and if 
all three are in or neat London, ep W Join in | 
one affidavit, 0H 2304 4 

Note; An aſtdavir- o died of a en 5 
hear judgment, may be in the ſame form as ae 
a ſubpoena to Linh ; fond which ſee Fol. 17 
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Afaevit of — wie. of motion. - 


Between A. B. complainant, „na“ 
Ms 4 C. D. W Ae 70 UN 
3 E &, Oc. Sekt c, that he Un et 
5 vent did on the —— day of ——— ſerve 
Mr. E. who acts as clerk” in court! for the defend- 
ant in this cauſe (as this deponent is N 
A nn 


* 
765 


cCauſe, purporting that the plaintiff. intended to 


remains due and unſatisfiec. 
A. B. | 


- \Arfidavits, [the forms of.) 


and believes) with a notice in writing in this 


move the court, c. (bere recite the notice) by 
delivering a copy of the faid notice to the ſaid 
Mr. E.'s clerk or agent at his ſeat in the Six 
Clerks Office. 4 dla 
G. H. | _  . Sworn, Ge. 
bo EEO I | | 
. Affidavit of a mortgagee's attending to receing 
bis money purſuant to the maſter's report, 


Between 4. B. plaintiff, 
C. D. defendant. 

/ B. the plaintiff in this cauſe maketh oath, 

and ſaith, that he this deponent, in purſu- 
ance of the report of S. T. Eſq; one of the Maſters 
of this honourable court, bearing date day 
of did on the——day of perſonally 
attend and wait at the Chapel of the Rolls in 
Chancery-Lane-from before the hour of ten of the 
clock until and after the hour of twelve of the 
clock (the time and place mentioned in the report) 
in the forenoon of the ſaid day of ———in 
order to receive from the defendant in this cauſe 


the ſum of 5447. 7 5. by the ſaid report, reported 


due and directed to be paid to this deponent for 


principal, intereſt, and coſts for the mortgage in 


' queſtion in this cauſe, when and where the ſaid 


defendant (if more than one “tlie ſaid defendants, 
© any or either of them“) or any other perſon or 


= 
- 


perſons on his, their (any or either of their) ac- 


count or accounts, did not, to this 'deponent's 


knowledge or belief, attend. or pay to this depo- 
nent the ſaid ſum of 5447. 7.5. or any part there- 


of; bur this deponegt ſaich, that the ſaid ſum ſtil 


7. 1 
- 


** Sworn, Se 


Affidavit 


In 


Afidavits, [the; forms of. 
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141 Between E. F ? plaintiff, and ct A 99 
(PRs C. D. defendant. TNT inna 
A B. of, Sc. — maketh oath, that he this de⸗ 
*, ponent did on the — day of — inſtant 4 
[if upon the party bimſelf, then you ſay, perſonally A 
« ſerve the (party with a true copy, c.“ ] leave a 
at the ſeat of Mr. of the Six Clerks Office, 
with his agent there, a true copy of a petition in 
this cauſe in STS, preferred to the right honour- 
able the Maſter of the rolls, on the humble. peti- 
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ſhewed the ſaid original petition to the {aid agent. 
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Between A. B. complainant, and 
C. D. complainant. 


1 


} 


H of, &c. maketh oath, that he this depo- 
nent did on the — day of ——perſonally 
ſerve Mr, witha true copy of an order made 
in this cauſe, bearing date, &c. whereby it was 
| ordered 


. 


Aldabits, [the forth 6); 
ordered, that, c. (bere ſet ** the ordering part) 
or to that effeg z, and | eponent did at the 
ſame time ſhew unts the ſaid Mr. = the original 
order duly paſſed and bene. which faid Mr. 

is clerk in court for——In this cauſe; 28 this de- 
1 is informed and believes. 

8. wp bs. at 1 Sworn, 895 
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| wt | Rebren 4.8. aintiff, ane 
17 C. B. defendant. WP ae 


£ 1. 11 te & 


6 F of, &c, nth bah, that be A al 0 
nent did on the ——tay N 
ſerve the defendant C. D. Wick an order mage in 
1 this caüſe, bearing date NT 77 6 —— 
| | Pg it was ordered that the re wry made i in 
s capfe” by Mr. B. one of the Malters of this 
court, dated the da 0f—.—,. and all. the 
matters and things thereſh contalted, ſhould i hand 
ratified and confirmed by rhe ofder,” authority, and 
deere of; Inis honourable court, to be obſerved 
| and per orwed by all parties ee according 
; to the tenor and true meaning thereof, unleſs the 
©. defendant having notice thereof, ſhould within 
- eight days after ſuch notice ſhew, Uno this court, 
good cauſe to the contrary, and at the ſame time 
> ſhewing the ſaid C. D. the laid orig nal order duly 

1 and entered. 
G. H. N Sworn, Sc. 
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Affidavit of Mete as an cur. * 2 letz: in 


41 of 25 TD! 
Deren C. D. complaſtcde, and 
«Fe defendant,” _ | 


4 - 55 Ge. aketh bath, ai le this 

deponent did on the——day of hat, 
leave 8 — ſeat of Mr,——of the Six Clerks 
Office, with his agent there, a true copy of an or- 
der in writing in this cauſe, duly paſſed and entered, 
bearing date the —day. of the fajd—— where- 
by it was ordered, that, &c. And this de- 
ponent furcher faith, that he did on the fate day 
alſo leave at Mr. s feat, with his clerk or 
agent there, another copy of the ſaid order in 
writing, purporting as afoteſaid; which! ſaid Me. 
——is clerk in court for the, Hei and th fad 
Mr. for the——, as this deponent is cts -; 
dibly informed and verily believes: And this de- 
ponent at the ſame time ſhewed each of the ſaid 
reſpective agents, he ſo ſerved a8 CR the 


ſaid original order. 


Aſſdovit ik r an infunit ion. 


Between 4. B. complies and * 
C. D. defendant. 10 


G H. of, &c. maketh oath, that be this * 
nent did on the —— day of — perſonally 
ſerve the defendant in this caufe with a true co 
of an injunction in this caufe iſſued out and un et 
the ſeal of this honoutable court, bearing teſte the 
——day: of —— inſtant [or now laſt paſt] and 
this Tem did at the ſame time ſhew unto the 
ſaid defendant the original writ of — _— 
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Akldauits, [the forms of.] 
ſeal of this honourable court, whereby the ſaid 
defendant was injoined, &c. [here ſet forth the in. 
Joining part of the injunttion, concluding with theſe 
words, or to that effect. 
G. H. hls 


Affidavit, where the defendants live in different 
caunties, to obtain an order, that ſer vice of 
an order to confirm 4 Maſter's report niſi, on 
tbe clerk in court, may be good ſervice. 


** 
93 


Sworn, &. 


Between . B. — — plaintiff, and 
. D. E. F. and G. H. defendants. 
K. of, 9c) maketh oath, that the ſaid ſeveral 
defendants live, or reſide, at a great diſtance 
from each other in ſeveral counties of. England, to 
wit, the ſaid C. D. at L. in the county of D. the 
ſaid E. F. at T. in the county of 7; and the ſaid 
G. H. at S. in the county of R. as this deponent is 
informed and verily believes. 


Affidavit of producing all deeds and writing 
cre a Maſter, 
Between 4. B. plaintiff; aa 
C. D. defendant. 


C. D. the defendant in this cauſe maketh oath, 
that he this deponent, or any other perſon or 
perſons for his uſe, to his knowledge or belief, ot 
with his privity or conſent, have not, nor hath, nor 
ever had in his or their cuſtody or power, any 
deeds, books of account, papers or writings what- 
ſoever relating to. the matters in queſtion in this 
cauſe, other than and except the ſeveral deeds, 
books of account, papers and writings mentioned 
and contained in the ſchedule hereunto annexed. 


Made 
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Affidavit of ſerving a writ of execution of 4 
"decree, u na clert in court. © 


| RENE? | 
Between C. D. complainant; 
E. F. defendant, 


A B. of, Sc. — maketh oath, that he this des 


ponent did on the——day' of this inſtant 
deliver unto Mr,——the defehdant's clerk 
in court, a true copy of a writ of execution of a 
decree, bearing tee at Weſtminſter the——day 
of——and at the ſame time ſhewed him the ſaid 
writ of execution under ſeal of this honourable 
court, whereby the defendant was injoined or di- 
reQed to, Fes . | 
A. B. Sworn, Sc. 


Adavit of ſerving a writ of execution of 4 
decree, &c. upon the parties. 


Between A. B. complainant, 
C. D. defendant; 


4 


E F. of. Sc. maketh oath; that upon, Ic. laſt, 


* he this deponent did perſonally ſerve the de- 
fendant with a writ of execution of a decree made 
in this cauſe, bearing ſeſte the day of —— 
laſt paſt, by ſhewing the ſaid writ under ſeal of 
the ſaid court unto the ſaid defendant, at his houſe 
in, Cc. and at the ſame time delivering unto him 
a true copy thereof; by which decree and writ the 
defendant was injoined to pay, &c. in the ſaid 
decree and writ mentioned; and at the ſame time 
this de ponent ſhewed unto the ſaid defendant a 
letter of attorney executed by the complainant un- 
der his hand and ſeal, impowering this deponent 


to alk and receive of the ſaid detendant the ſaid 


Var. I. G | ſum 


31 


— 


_ Affivavits, [the forms of. 

. ſum of, Sc. A copy of which ſaid letter of at. 
torney this deponent then alſo left with the {aid 
defendant, of whom he did then demand the ſaid 
ſum of, Sc. but the defengant did not then pay 
the ſame, or any part thereof, to this deponent; 
nor hath he yet paid the ſame to this deponent, or 
to the plaintiff, or to any other for his uſe, to this 
 deponent's knowledge or belief. | 
E. F. Sworn, &. 


Hidavit of baving diſcovered new matter far 


a bill of review. 


Between A. B. plaintiff, 
| C. D. defendant. | 
D. the defendant maketh oath, that ſince the 
time of pronouncing the decree in this cauſt, 
he, this deponent, hath diſcovered new matter of 
conſequence in the ſaid cauſe, particularly that the 
plaintiff on, &c. did, c. which this deponent ill . 
could not poſſibly know ſo as to make ule thereof J 
- his defence, at the time of pronouncing the ſaid 
ecree. 


C. D. Sworn, e. 


Aidavit of waiting at the Rolls, to receive 
Money reported due. 


Between Jobn Farr ——— —— plaintif, 
James Chapman, Charles Rayner, and 
- William Goudge . defendants. 


O HN Farr the plaintiff in the above cauſe, 

maketh oath, that he did attend at the cha 

ple of the Rolls in Chancery-lane, within the liberty 
thereof, and county of Middleſex, from the hour Nl 
of ten of the clock in the forenoon of this 1 7 e p 


Alfdapits, [the forms of.] | 
day of April, till after the hour of twelve of the 
clock at noon, of the ſame day, in order to receive 
the ſum of reported due to this de- 
ponent by the report of Rebert Ord Eſq; made in 
this cauſe, the tenth day of January laſt, but this 
deponent ſaith, that the ſaid defendants, James 
Chapman, Charles Rayner, and William, Goudge, or 
any or either of them, or any perſon on theirs, or 
any or either of their behalves, did not attend 
there; or pay or offer to pay the ſaid ſum of 
or any part thereof to this deponent, 
neither is the ſaid ſum of money, or any part 
thereof, yet paid to this deponent. 


Sworn, &c. 
Affidavit of fafts for further adjourning 
2 : | cauſe, . 
of Between D. W.——— ——ptantiff. and 
he C. M his wife and others defendants, 


a OHN Rayner one of the ſolicitors of this 
honourable court maketh oath, that he thisde- 
ponent hath made diligent inquiry after the de- 
95 fendant C. M. and particularly of O. P. his ſolici- 
cor, and L. M. his clerk in court, in this cauſe, 
where the ſaid C. M. could be heard of, or met 
with, ſo as to ſerve him the ſaid C. M. with a ſub- 
na, to hear judgment in this cauſe, but neither 
the ſaid O. P. or L. M. could or would in- 
form this deponent, where the ſaid C. M. could 
be found. | 
J. R. Swotn, Cc. 


(2dly) Of Petitions in general. 
Petition is the requeſt of a perſon in writing 
directed to the Chancellor or Maſter of 155 
lls, ſhewing ſome matter or cauſe, whereupon 
* Petitioner prays ſome direction or order. , 
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Ok Petitions in general. 

In ſome caſes petitions may be preferred before, 
as well as after a bill filed; as for a perſon to be 
admitted in forma pauperis, | 

Form and brevity are the two things chiefly to be 
obſerved in drawing them: And all petitions, even 
thoſe to be admitted in forma pauperis, are to be 
ingroſſed on treble ſix- penny ſtamps : bur after 
admiſſion without ſtamps. | 

Moſt things, which may be moved for of courſe, 
may be alſo petitioned for. 

And petitions are upon ſo many various and 
different occaſions, that to enumerate them in par- 
ticular would be endleſs : It may be ſufficient to ob- 
ſerve in general, that they are either for matters of 
courſe, as for a commiſſion to plead, anſwer or 
demur, Sc. or for a guardian to be aſſigned for 
an infant defendant (if in the country) and to take 
the infant's anſwer by ſuch guardian : or if the de- 
fendant be a lunatick, or an ideot, that he may 
anſwer by his commitee (naming him) appointed 
by the court. Bur if the infantslive in London, or 
within ten-miles thereof,(unleſs upon ſome extraor- 
dinary occaſion), they appear in court with ſore 
fit perſon. to be their guardian; firſt writing a note 
of the plaintiffs and defendant's names, and un- 
derneath that the ſaid infant prays that ſuch a one 
(naming bim) may be appointed his guardian to 
anſwer the plaintiff's bill and defend this ſuit; 
which the court uſually grants, if they ſee no cauſe 


of impediment againſt the perſon to be aſſigned 


guardian; and an order is drawn up thereupon by 
the Regiſter, and entered : and then the anſwer 


is ſworn by ſuch guardian. And petitions are allo 


preferred for ſeveral other matters; as to enlarge 
time for anſwering, or for ſubpæna's to rejoin to- 
turnable immediately, and for commiſſions to ex- 
amine witneſſes in the country, or for enlarging 
publication, or paying money, &c, or for remor- 


* 
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Ot petitions in general. 


tempt, on juſt cauſe, Sc. or for amending of 
miſtakes, &c. th Tr | 
Sometimes they are upon collateral matters, as 
they have relation to ſome former ſuir or cauſe 
depending, or to an officer of the court, as to have 
a clerk or ſolicitors bill tax*d, or to oblige him to 
deliver up papers, &c. | 
And where a matter comes before the court by 
petition, and the court makes any order thereupon 
without any attendance, andthe adverſe party would 
diſcharge ſuch order, or have any thing done touch- 
ing the matter of ſuch petition, he commonly ap- 
plies by way of petition alſo ; but oftentimes on 
motion the court will do it. is 
Tho? no former order made in court, ſhall be 
altered or even explained upon petition z yet the 
execution thereof may be ſtaid upon petition, for 
a ſhort time, till the matter can be moved and 
debated in court. Ord. Chan. 151. Nor ſhall any 
commiſſion for examining witneſſes be diſcharged, 
or depoſitions or examinations ſuppreſſed upon pe- 
tition, unleſs the matter be firſt er. to a Maſter, 
and a certificate had thereupon. Nor may an in- 
junction to ſtay ſuits at law be granted, revived, 
diſſolved, or ſtaid upon petition, nor an injunction 
of any other nature paſs by an order upon petition, 
without notice, and a copy of the petition firſt 
given to the other ſide; the petition to be filed with 
or drawn up by the Regiſter, and the order there- 
upon entred. Ord. Chan. 151. And no ſequeſtra- 
tion, diſmiſſion, retainer upon diſmiſſion, or final 
order is granted upon petition. Nor ſhall the com- 
mitment of any perſon taken upon proceſs of con- 
tempt be diſcharged, but upon hearing the oppoſite 
party, Ord. Chan. 151, 
By King, Lord Chancellor, admitted that a de- 
cree, much more an interlocutory order, if gained 


G 3 by 


ing any hardſhips; as to ſtay proceſs of con- | 
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Ot Petition in general. 


. by colluſion, may be ſet aſide on a petition, 3 P. 


Will. Rep. 111. | 
The delivering over the body of a ward, or poſ. 


| ſeſſion of truſt eſtate, cannot be awarded on petition, 


but bill muſt be brought for the purpoſe, 3 P. 
Will, Rep. 184. I 
After the petition is drawn and ingroſſed, it muſt 
be delivered to the Chancellor's or Maſter of the 
Rolls's ſecretary, who is to get it anſwered; and if 
it be a matter of courſe it is forthwith granted; but 
if it requires examination, or the other ſide to be 
heard, then it is uſually ordered, that all parties al- 
tend the next day of petitions; at which time the 
matter is debated, and ſuch order made as the court 
thinks fit. And in ſuch caſes affidavits are-frequent- 
ly neceſſary, to ſhew the court how matters ſtand 


on both ſides, | 


And matters of great conſequence which require 


. diſpatch, may be petitioned for in the vacation, 


And as for petitions of courſe, they are frequently 
preferred in the vacation, to the Maſter of the Rolls, 
The Lord Chancellor is generally petitioned 

touching the ſetting down of pleas, demurrers or 
exceptions to be argued, and concerning ſpecial 
orders made by himſclf, and for rehearings : but 
in moſt other caſes, application is made to the 
Maſter of the Rolls, who may alſo be petitioned to 
rehear a cauſe heard before himſelf, _ 

No fubpana, attachment, or other proceſs. of this 

court, (where made out by order of court) ſhall iſſue 
out upon any petition, until an order be drawn 
and entered thereupon : and all proceſs otherwile 
iſſued ſhall be void. Vide Ord. Chan. 49. 

And no order made upon any petition (unleſs the 
ſame be by way of ſummons) ſhall be effectual to 
ground ſubpena's, or other proceſs, but where with 
in three days in term-time, or a week in the vaca- 
tion, after the order granted, the ſame be draw! 

| up 


Petitions, ſthe forms of.] 
up and entered with the Regiſter; to the end no 
perſon may be ſurprized by any private order. Vide 
Ord. Chan. 217. But this rule by modern pracłice 
ſeems now otherwiſe ; and ſuch order may be drawn 
up almoſt at any time, provided it be before ſuch ſub- 
x20a or proceſs iſſues. 
Orders upon petitions muſt be drawn up, paſſed, 
entcred, and ſerved by delivering a copy to the 
other party, as other orders are, Ord. Chan. 49, 
217. 3 
5 an injunction cauſe, if the bill be not filed in 
ſour days after the return of the ſulpæna, and coſts 
are preferred for want thereof, the plaintiff, upon 
motion or petition, may obtain an order for the de- 
fendant to accept the bill nunc pro tunc, upon pay- 
ment of coſts out of purſe, which is eight ſhillings 
and ſix-pence. The petition is as follows: 


Between, Se s 
To the right, &c. 
The humble petition of the plaintiff, 


Sbeweth, Rn! | 
HAT your petitioner having exhibited his 
EF bill in this honourable court againſt the de- 
fendant, thereby praying (among other things) for 
an injunction, &c. and having ſerved the defend- 
ant with proceſs to appear, and anſwer' the ſame, 

the faid defendant appeared accordingly ; but your 

petitioner*s bill not being at the exact day, tho” in 
a very few days after, the defendant's clerk in 
court refuſes to accept the ſame, and inſifts upon 

coſts, 

Wherefore your petitroner humbly prays your 
Honour, that the defendant's. clerk in 
court may be ordered to accept your peti- 
G 4 tioner's 


1 
83 
£ 
. 
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Fetitions, [the forms of.] 


. , tioner's bill, upon payment of coſts out of 
purſe. . 
And your petitioner, &c, 


ln apetitionfor further time, the defendant muſt 
always mention what time he.had before obtained, 
otherwiſe he might delay the cauſe an unreaſonable 
length of time. 5 

The defendant had obtained three orders for 
time, and in his laſt order had got near as much as 
in the firſt, without mentioning that he had before 


obtained any time. The plaintiff moved to diſ- 


charge the laſt order. Lord Chancellor ſaid, it 
was not fairly obtained, but only by a ſuppreſſio 
veri, and accordingly diſcharged the order. 

As to the time a defendant may get to anſwer, 


it depends intirely upon the pleaſure of the court, 
and the circumſtances of the caſe. 


Petition for further time after defendant has 
entered bis appearance with the Regiſter, 
To the right, &c. 


Sheweth, 


TY A T your Honour, on the — day of 
J4ù laſt, was pleaſed, on your petitioner's entering 


his appearance with the Regiſter on an attachment, 


to grant him a commiſſion to take his anſwer re- 
turnable without delay, and to give him time to 
the laſt week in the laſt term to return the ſame, 
and to ſtay all proceedings for want thereaf in the 
mean time. | | 
That your petitioner appeared with the Regiſter, 
and iſſued out a commiſſion accordingly, and hath 


taken his ſaid. anſwer, but his habitation being in 


w— the ſame is not yet returned, 


Your 


| 
] 
| 


Petitions, [the forms of.) 

Your petitioner therefore humbly prays your 
Honour to give him ten days time to return 
his ſaid anſwer, and to ſtay all proceedings 
for want thereof in the mean time. 


And, &c. 


| Petition to ſet down a cauſe for hearing on the 


equity reſerved. 
To the right honourable, c. 


A. B. quer. 
C. D. def. 


Te bumble petition of the plaintiff, 


Sheweth, ; 

HAT at the hearing of this cauſe 

your Lordſhip, on, &c. laſt, your Lordſhi 
was pleaſed to order an iſſue at law to be tried, 
whether, &c. That the iſſue hath ſince been tried 
at law, according to the directions of the ſaid 
order; and the defendant in this cauſe, who was 


plaintiff in the ſaid action, became nonſuit upon 
full evidence, 


Your petitioner therefore humbly prays your 
Lordſhip to appoint a ſhort day for ſetting 
down this cauſe on the equity reſerved, and 
that your petitioner may have leave to move 
for his coſts at law, and of his ſuit at the 


ſaid hearing, | 
And, &c. 
Jan. 1767. Let the cauſe be ö 
ſet down to be heard on, 
Sc. whereof forthwith give 
notice. 


Petitions, [che forms of.] 
Petition for a rebearing the the cauſe. 
T the right honourable, &c. 


A. B. quer. 
C. D. def. 


The humble Petition of the defendant, 


_ - Sheweth, 

HAT your petitioner finds himſelf much 
| | aggrieved by a decretal order made in this 
cauſe, the day, &c. by, Sc. whereby your peti- 
tioner is ordered and decreed to pay unto the plain- 
tiff the ſum of 5007. by, &c. next, with intereſt 
for the ſame, from the time of the ſaid hearing 
until the money be paid; which ſum of 500 l. or 
the greateſt part thereof, having been long ſince 
paid, and proof thereof made, as your petitioner 
conceives, and is adviſed; | | 

Your petitioner humbly prays, that your 
Lordſhip will be pleaſed to vouchſafe a 
rehearing in this cauſe before your Lord- 

ſhip, he ſubmitting to pay what coſts the 
court ſhall award, in caſe his complaint be 
found groundleſs. | | 

And your petitioner ſhall ever pray, &c. 


Pititron to enlarge time for payment of money. 
Sbetwetb, c wh 
HAT on the——— laſt your Honour was 
"pleaſed to order your petitioners to bring 
into this court the ſum of within a fort- 
night then next, and thereupon the injunction to 
be continued to the hearing. That the matter 
ariſing in ——— your petitioners have not been 
able to get the ſame money returned, but the de- 
fendant having three ſeveral judgments — 
Pe - eac 
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Petitions, {the forms of ] 
h againſt your petitioners on. bail-bonds, they 
— very good ſecurity, and your petitioners ſhall 
ſpeedily get the money returned, and paid into 
be 6 i 
wy Your petitioners therefore humbly pray your 
Honour to enlarge the time for bringing 
the ſaid money into court till the ——— _ 
inſtant, and to ſtay all proceedings in the 
mean time, 1 
har 


Be it ſo, unleſs cauſe be ſhewn be- 
fore me upon Tueſday next, at 
three in the afternoon, of which 
give notice forthwith. 2 


Petition to appoint a day for an abſconding 
defendant to appear. 
To tbe right, &c, 

Sbetpeib, | | * 
H A T your petitioners ſome time ſince ex- 

| hibited their bill in this court againſt the 
defendant A. B, and others, and in the month of 
—— haſt took out proceſs of ſubpæna under. ſeal 
of this court againſt him the faid defendant, to 

compel him to appear to, and anſwer the ſaid bill, 
and the utmoſt endeavours have been uſed to ſerve 
him with the faid proceſs, and the moſt ſtrict in- 
quiry hath been made after him at his laſt known 
uſual place of abode, and at ſeveral other plates, 
but cannot yet find him to ferve him 23 
is reaſon, and juſt to believe that he ab- 
ſconds for debt, to avoid being ferved with 
the proceſs of this honourable court, and of other 
courts, as by affidavit annexed appears; and in re- 
gard the ſaid defendant has noc yet appeared to 
your petitioners ſaid bill, n. 
Tour 


992 Petitiong, [the forms of.] 
' Your petitioners therefore humbly pray your 
Honour to appoint a ſhort day for the ſaid 

A. B. to appear to your petitioners ſaid 

bill, purſuant to the act of Parliament 

made in the fifth year of his preſent Ma- 


jeſty's reign. 
188 And, &c. 


+, Petition to withdraw a plea. 
To the right -bonouradle the Maſter of the Rolls. 


A. B. quer. 
C. D. def. 


T be bumblt petition of the defendant, 
_ Sheweth, 
HAT the plaintiff having filed his bill in 
this honourable court againſt your petitioner, 
and your petitioner having put in his plea, and 
demurrer thereto, your petitioner is ſince adviſed 
to make other defence to the ſaid bill. 

Your petitioner therefore prays your Honour 
that he may withdraw his ſaid plea and 
demurrer, upon paying the plaintiff or his 
clerk 20 5. coſts, 
| And your petitioner ſball pray, &c. 


Petition for a commiſſion after a Serjeant at 


arms. 

$heweth, | | 

W AT your petitioner appeared to the plain- 

5 tifPs bill the inſtant, which appears 

to have been filed the day of ——— laſt, 

and your petitioner finds he is in contempt to a 

Serjeant at arms, upon a non eft inventus returned 

wpon a commiſſion of rebellion of not appearing 
ereto in time. ver 1 

That 


a UW. vc A Jv um 


— AMR ee. 4 * 


- 
8 
, 
a 
d 
8 
1) 


N : * * * 4 
ES 7.47 \ 
ö * 0 
0 , . 


4 
L 


Petitions, [the forms of.] 
That your petitioner is deſirous forthwith to 
diſcharge his ſaid contempt, by paying the plain- 
tiffs their cots in reſpect thereof, and alſo of put- 
ting in his anſwer to the plaintiff's bill as ſoon as 
may be, in regard your petitioner lives in the coun- 
ty o, and muſt anſwer by commiſſion.  * 


Your petitioner therefore humbly: prays your 
Honour, that the plaintiff*s clerk in court 
may forthwith deliver to your petitioner's 
clerk in court a bill of coſts, in reſpect of 
your petitioner's contempt, and that it may 


be referred to one of the Maſtes of this 
court, to tax the faid bill, in caſe the ſaid 


clerks in court differ in ſettling the ſame; 
and that upon your petitioner's payment of 


the ſaid coſts ſo ſettled or taxed, all further 
proceedings upon the ſaid contempt may be 
ſtay'd in the mean time, and that your pe- 
titioner may be at liberty to ſue out a com- 
miſſion to plead, anſwer, or demur, and 
have a month's time to return the ſame. 


Aud, &c. 


When the plaintiff and defendant join in com- 
miſſion, and the clerks in court or ſolicitors differ 
about ſtriking commiſſioners names, the way is to 


apply by petition to the Maſter of the Rolls to. | 


ſtrike the names. 


In cauſes where the Crown is intereſted, it is ne- 
ceſſary to make the Attorney General a party, and 
none of the King's Counſel can be retained. to. 
plead againſt the Crown, without firſt obtaining an 
order from his Majeſty for that purpoſe, which. is 


done by petition in the following manner: 


9s 
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mie King's miſt excellent Majefy. 
T be bumble petition A. B. and others, 


HAT your petitioners are plaintiffs in a 
1 cavſe io Chancery, wherein your Majeſty's 
Attorney General and others ate defendants. That 
your petitioners have all along adviſed with your 
Majeſty's Solicitor General, and 7. C. Eſq; two 
of your Majeſty's Counſel learned in the law; but 
foraſmuch as they cannot plead in the ſaid cauſe 
without your Majeſty's roh al licence to the faid Mr, 
Solicitor General and T. C. Eſq; to be of Counſel 
for them in che ſaid cauſe 
Your petitioners therefore humbly pray your 
 Majefty will be moſt graciouſly pleaſed to 
grant your royal licence for the ſaid Mr. 
Soſieitor General and the faid T. C. Eſq; 
to be of Counſel for your petitioners in the 
ſaid cauſe, as often as there ſhall be occaſion. 
a. And your petitioners, &c. 


This petition is wrote upon unſtamped paper, 
and carried to the Secretary's Office. 
 Herefollows the order upon the above petition: 

pk HEREAS A. B. &c, have by their 
tition humbly repreſented unto us, that they 
are plaintiffs in a cauſe in Chancery, wherein our 
Attorney General and others are defendants, and 
that they all along have adviſed with our truſty and 
well · beloved Solicitor General, and 7. C. Eſq; two 
of our Counſel learned in the law. But foraſmuch 
as they cannot plead for the petitioners in the ſaid 
cauſe without our royal licence, diſpenſing there- 
with ; they have therefore moſt humbly prayed us 
to grant our royal licence to our ſaid Solicitor __ 
| r 
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cauſe: We are graciouſly pleaſed to condeftend to 
their requeſt, and we do 4 — hereby diſpenſe 


' with our ſaid Solicitor General and T. C. Ir give | 


them power, licence, and permiſſion to appear in 
the behalf of the ſaid A. B. &c. to be of Counſel 
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al and F. C. to be of Counſel for them in che fad 


for them in the ſaid cauſe, R . 


be occaſion. 
Given at our court at ON Fames's the 
day of —— 1744, in the ben year of 


By bis Majeſty's commend, 


Hoiuzs Nx a. 


our reign. 


Solicitor General * 

T. C. Eſq; licence 

to plead. 

Towards the top thereof is the King's 
his name wrote with his own hand. King's fl — 75 1s 
upon treble half-crown ſtamps. The whole er- 
pence hereof is about eight pounds, if it be far 
one Counſel to plead ; abaut ten pounds for twp 
Counſel, and-about twelve pounds for three. 

This order muſt be ſhewn to the Counſel per- 
mitted to plead thereby, at the time you deliver 


your briefs. 


Petition to Lord Chancellor for bis Lordſhip" s 
letter to a Nobleman. 


Between J. B, ——— plaintiff, 
C. Duke of E. defendant. 
To the right honourable the Lord High Chancellor of 
| Great Britain. 
The bumble petition of the plaintiff, 
Sbewetb, 

1 * HAT your petitioner hath exhibited his bill 
into this honourable court againſt the _— 8 

uke 
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Peetitions, [the forms of.] 

Duke of E. who in regard to his quality cannot be 
compelled, by the ordinary proceſs of this court, 

5 | ar to your petitioner's {aid bill z” — 
PA . _-,_- Your petitioner therefore moſt humbly prays 
_. _-__ *your Lordſhip's letter miſſive directed to 
the ſaid C. Duke of E. deſiring his Grace 
to appear. to. your petitioner's ſaid bill on 

the day of —next, 
Ad your pelitioner ſhall ever pray, &c. 


Lord Chancellor's letter miſſive to a Nobleman, 
de appear and anfier. 
. | 
FTER my hearty commendations to your 
| Lordſhip, this is to inform you, that there 
. ts a bill exhibited in the high court of Chancery 
againſt your Lordſhip by A. B. &c. of which | 
have thought fit to give your Lordſhip notice, 
rather by this letter than by awarding his Ma- 
jeſty's ordinary proceſs againſt you; wherefore l 
do, at the requeſt of the ſaid A. B. (according 
to the manner uſed to perſons of your quality) de- 
fire your Lordſhip to give order for the entring your 
appearance the day, &c. next, and putting in your 
anſwer to the ſaid bill, according to the uſual courſe, 
with all convenient ſpeed z not doubting your care 
herein: . . . 


 Lincoln's-Inn 2 
Fields, . my Lord. 


Fur Lordbip's 
bumble ſervant, ws 
| | Camden. C. 
Petition 


een 


7 


Bergen 4 V. plaintiff, | "3 
C. D. defendant. T > 


75 the right bonexrable the Maſter of tbe Rolls, 
The bumble petition of the uuf. 


bewerb. 
HAT your petitioner having filed his bill in 


dant, and the ſaid defendant living and reſiding 
within———miles of the city of London, as by ths 
affidavit annexed appears z 1 
Your petitioner therefore moſt humbly ores 
your Honour, that he may be at liberty 
to take out proceſs of ſubpana for the ſaid 


defendant 9.18 rut to and anſwer your 
7 — 5 {a , nee immedi- 
| y 
, 1 And) | your petition ful ever Pray, — 
* n fo pre of contenipe — — 
le, nediate . 
are 64H fo T;-_. 
| Wee . been, A f 
75 the right honourable the Mater of the Roll, 0 
The bumble N of the Plniff, 
Sheweth, vel 


HAT your. peticlinte, in Zaſtor Term laſt 
paſt, Abibitbe his bill in this honourable 
court againſt the 5 to which the ſaid de- 


1. 1 


i" I Vor, I. fendant 


pte mfr a fobpeena returnable ne 5 


this honourable court againſt the ſaid defen - 
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bare been 


fed — — = diſtance of miles from 
the city of oof Ie as 9th the affidavit annexed 
appears 3 
- Your, petitioner a moſt humbly prays 
your Honour, that he may be at liberty to 
make-out proceſs of contempt againſt the 
ſaid defendant, for want of his anſwer, re- 
2 turnable immediately. 4 | 
wit; 1 e Petitioner ſhall ever pray r 
Petition fo mend 4 bil, by * 4 defend: | 
* pl 899 8 __ | ' 52 or 
b 'Bereen 4 B. plaintiff, de 
Wo . C. D. defendant. hi 
. 0 th right boncurable the Mefter of the on, 
| be bumble petition of the plat, 
- Sbetbethg 


HAT your petitioner filed his bill in thi 
| honourable court againſt the defendant in 
Term laſt, to which the defendant hath 
appeared and put in his anſwer ; upon which your 
petitioner is adviſed to e * F. a defendant in 
his cauſe. . | 


Your petitioner therefore moſt humbly prays 

your Honour, that he may have leave to 

amend his bill, by adding the ſaid” F. F. 

a defendant. thereto, with = wor to 
charge him. | 

And your petitioner ſha ever 7. &c. 

Patiti 


e 


Petition to GS 2 4 an 


5 ing coſts, 
5 


Between A. b: abit pig — 
C. D. and others defendants, 


To the right bonoureble, Ke 
The bumble one f the pn, 
| Shewethy 


HAT your -eticivher WPF Tk filed his bill in 
this honourable court againſt the defendant 


N 2 


bs; \ 


only put in his anſwer thereto, (none other of the 
defendants having yet appeared thereto) z upon pe- 
ruſal of whoſe anſwer, your petitioner is adviſed by 
his count to amend his bill. 


Tour petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty to 
amend his bill, u ayment of twen 
ſhillings coſts to the e Kid defendant C, 
or his clerk in court, in reſpect thereof. 


4 your pet tioner ball ever pray, &. 


C. D. and others, the ſaid defendant C. D. hath 


7 


* 


| Petition | . a . to eil lis own. bill 


your petitionen is; adviſed to diſmiſs his bill. 


\ 


Petitions,: [tbe forma af. 


| Berween A. B. hin 


C. D. defendant. 
To the riebe honourable, &c. 
Doe bumble pritim Oi * 
Sheweth, 


Tan; T your petitioner 3 exhibited his 
bill into this honourable court againſt the 
Gefendant, fince> which. the ſaid defendant hath 
put ip bis anſwer thereta, upon peruſal, whereof 


Your petitioner, therefore moſt humbly prays 
pour Hongqut that his ſaid; bill may ſtand 
diſmiſſed: out of this court with caſty to be 
taxed by one of'the Maſters, of this court, 
And Jour command Bar ever pray, &c. 


Pi irten to reflr an examination 0 4 Mali, 
9 to tax cgſis upon the breach 5 an *. 


Between A. B. plaintiff, 
; C. D. defendant. g 


7 o the right Lonourable the Maſter of the Rolls, 
| The bumble petition of the plaintiff, 


Sheweth, 
'F” HAT thedefendant having been examined 
on interrogatories touching a contempt laid 
to his charge, for breach of an order of this court 
of the day of laſt, your petitioner hath 
examined witneſſes for proof thereof. 5 
our 
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Petitions, {the forms of.] 0 
Your petitioner humbly prays your Honour, | ũ . 
chat it may be referred to a Maſter, vf this 
court to conſider of the ſaid examination 
and depoſitions, and to certify whether the 
defend ant hath committed the contempt laid 
to his charge, and to tax coſts according to 
the general order in that behalt. 
And your * ever pray, Kc. 


4% w 


Petition to Fo 4 . out of cuſtady of the 


Serjeant at arms. 


[Rows B. plain, nd ©. D. hin, 
| E. F. and G. H. defendants. : 


7 the right honourable the Maler of the Rel, . 
The bumble petition of 1 Wes. K 


Sheath, | 10 

Tis your petitioners are ſt wee wth 

(for above a fortnight). in cuſtody of the Ser- 
jeant at arms attending this honourable court, fot 
not anſwering to the plaintiff*s bill, which, your 
petitioners have ſince anſwered, and paid the 45 
of the contempt, and the elerk of the other ſide doth 
conſent to your petitioners diſcharge, as by the cer 
tificate annexed . Apo 


Your petitioners therefore * pray your 
Honour, that your petitioners may be diſ- 
charged out of the cuſtody of the Serjeant at 
arms, paying their fees. 


And your petitioners ſhall ever pray, &c 
ed 
aid 
uſt 
ath f 
| H 3 


Ou. 


Fils Hatt, bose 
raue. P tear FT. a wy, Fi inquiry, 


deen A. B. plaintiff, 
C. D. defendant, | 


1. the WY honourable the Mefter of the Rolls, 
The bumble 1 % the . 


egen, unn Ab! 

HAT your petitioner v was N day ſerved 
with the injunsion of this court, to ſtay his 
1 at law for the matters here in queſtion, 
with the uſual clauſe of liberty, in * af a Plea, 

to enter up judgment, with ſtay of execution. 
That there being defaplt of a plea, ,your petiti- 
oner had an interlocutory judgment, and a writ of 
8 inquiry iſſued, and was long ſince delivered to the 
, | ſheriff, who executed the ſame this dax. 
That without a return of the writ, yqur peti- 
ner cannot have a final Judgmept.. e 


S Hd waz os 


+” 6400 


Tour etigigner bumbly. pp your Klein 
that he may be at liberty to call for the 
return of the ſaid writ, and to enter u 
final judgment, he being willing to tay 

execution according to the ſaid injunRion 


1 Ba Line peter hun en rey be 
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De pennen in zen 
Fanz plointif to. give fteurity- 65 e 


cofts, and for a month's time to anſwer after 
ach n . | 


Between A. B. blink, 
; C.D. ee 


To the right honourable, be. 


Tbe _— . of the defendant, * - 


Sheweth, 
T2 AT the plaintiff 3 filed bis bill in 
this honourable court againſt your petitioner, 
and cauſed a ſubpana to appear and anſwer to the 
ſaid bill to be ſerved on your. petitioner, to which 
your petitioner hath 8 y appeared, and taken 
a copy of the ſaid bill; and his time for anſwering 
not being yet expired, nor being in contempt. 
That the plaintiff by his bill ſtiles himſelf of New 
York in the Weſt Indies in parts beyond the RATS 
your petitioner lives in the city of London. | 


2% 


Your petitioner therefore moſt 3 8 

your Honour, that the plaintiff may procure 
ſome ſufficient perſon here in England to 
give ſecurity according to the courle of the 
court, to anſwer coſts before your petitioner 
be obliged to anſwer the ſaid bill, and that 
your petitioner may have a month's time 

to plead, anſwer, or demur to the ſaid * | 


after ſuch ſecurity given. | 
| And your petitioner, &c. 
n | 81 ; 
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| Perlelong)/[ebe Lien of] = 
petition of plaintiff to le admitted in forma 
e, PI e RES e de e 
Between V. M. and 8. M — complainants, 
H. B. and Z. his wife, 


S. N. L. L. and H. his | | 
wife, and S. M. and M. defendants, 


1 


70 the the right honearoble, cc. 
The bumble petition of the plaintifſi, - © 


HA T your petitioners having filed their bill 
in this honourable court againſt the ſaid de. 
fendants; thereby ſetting forth, that H. O. late of 
in the county of —, widow, deceaſed, at 
the time of her death, which happened in April 
1731,was poſſeſſed of a perſonal eſtate, value 1500! 
and died inteſtate without iſſue, leaving your peti. 
tioners and the defendants E. B. S. 15 H. L. and 
M. M. her neareſt relations and next of kin, to 
whom her perſonal eſtate ought to have come and 
been Equally divided amongſt them, accotding to 
the ſtatute of diſtribution of inteſtates eſtates, 

That the iateſtate dying at —— aforeſaid, and 
your petitioners living very remote from her, and 
defendant E. wife of defendant B. living with or 
near the inteſtate at her deceaſe, obtained admini- 
ſtration to her, and ſhe and her ſaid huſband pol- 
ſeſſed themſelves of all the inteſtare*s perſonal eſtate 
and effects, and your petitioners being intire ſtran- 
gers to the inteſtateꝰs circumſtances, the ſaid defend- 
ant B. and his wife ſent to the plaintiff V. 56/..and 
to the plaintiff S. gol. ſeparately, aſluring them _ 


* * n 6 
* > * * * r . * 2 '% . ; 
. * * 4 


the ſaid reſpeRive ſums” were your-peritivners re. 
ſpective full diſtribotive ſhares of the ſ&id inveſtare's 
perſonal eſtate, and at the ſame time ſent genera] re- 
jeaſes therewith, which your petitioners upon ſuch 
report and aſſurances were prevailed upon to exe- 
cute, relying on ſuch aſſurances to be true. | 
That your petitioners have ſince diſcovered that 
the ſaid inteſtate died pofſefſed of a perſonal eſtate, 
value 1, 300 J. as aforefaid, and that they were im- 
poſed upon in the ſaid releaſes, the ſame being ob- 
rained by fraud and falſe ſuggeſtions z and there- 
fore filed their bill in this honourable" court againſt 
the ſaid defendants to ſet aſide the faid releafes fur- 
ther than they extend as diſcharges for ;o/: and 56), 
and to have an account of all the inteſtate's perſonal 
eſtate, and that your petitioners may be paid their 
full and diſtributive ſhares of all the ſaid inteſtate's 
rſonal eſtate. . | 8 | 
That the ſaid defendants H. B. and E. his wife, 
have put in their ſeparate anſwers to your petitioners 
ſaid bill; and the ſaid H. B. (amongſt other things) 
admits the ſaid inteftate died without iſſue, poſſeſſed 
of a perſonal eſtate of about 10001. value, which he 
and his faid wife poſſeſſed themſelves of, and that 
the petitioners were intitled as aforeſaid, and that / 
they received no more than the aforeſaid reſpective 
ſums of 561, and 504 and were induced to give 
releaſes, or diſcharges, as aforeſaid, which he ſays be 
nd believes they would not havegiven, if voy inform- 
nd ed of the ſaid perſonal eſtate; And the ſaid E. B. 
or (amongſt other things) admits the Taid inteſtate died 
ni- Pore of a conſiderable perſonal eſtate ; but in- 
ſts that your petitioners executed general releaſes 
are WI to her and her huſband, at the times they received 
an- the ſaid teſpective ſums of 567. and 50 l. and inſiſts 
nd- on their being ſufficient diſcharges ; but has not 
and WH thought fit to plead the ſaid releaſes, 
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forma pauperis. | 


, Petitions, [che forms of.] 

+ That your petitioners, by reaſon of their poverty, 
as appears by affidavit annexed, are utterly unable 
to proſecute their ſaid ſuit, unleſs they be admitted 
ſo to do in forma pauper.. _ _ | 

Tour petitioners therefore moſt humbly pray 
your Honour, that they may be admitted to 
proſecute their ſaid ſuit in forma pauper”; 
and that Mr. —— may be aſſigned their 

_ Counſel, and Mr. —— their Six-clerk, 


And your petitioner ſhall ever pray, &c. 


I bumbly conceive that the plaintiffs bave juſt cauſe 
to be relieved touching the matters. of this petition, and 
for which they. bave exhibited their Bill. A. B, 


Petition of a defendant to be admitted in forma 
1/79 6121 4; ,; Pangea: nt a) 


Between A. B. plaintiff, 
C. 7 2M defendant, 


To the right bonourable, &c. 

' The bumble petition of the defendant, 
bewerb, wk 
T HA T your petitioner is ſerved with proceſi 

to appear to and anſwer the plaintiff's bill, 
but being very poor, (as by affidavit appears) is (by 


reaſon of ſuch his extreme poverty) unable to make 
his defence thereto, if not permitted to defend in 


Your petitioner, therefore moſt humbly prays 
your Honour to admit him to defend this 
ſuit in forma pauperis, and to aſſign him for 
his Counſel Mr. ——, and Mr. — — for 
his Six-clerk. | | 

Aud your petitioner ſball ever pray, &c. 
Piition 
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Petitions;{the forms of.! 
e OTH: I File zi N za 
Petition {after an attachment for 4 dedimus 

poteſtatem, and for time to return the anſwer 
thereon... 


. 
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J 
1 Between A. B. plaintiff. 
3 FC. D. defendant, * 


— 


To the right bonourable, c. 1 


The humble petition of the defendant, 
eherweth,. e eee Ae aL 
HAT the plaintiff having exhibited his bill 
T into this honourable court againſt your peti- 


tioner and others, and ſerved your peritioner with 
proceſs returnable the firſt day of laſt Term, your 
petitioner appeared thereto, but the writings that re. 
Jated to the matters in queſtion not being in your 
petitioner's hands, your petitioner could not poſſibly 
procure the ſame'ſo as to perfect his anſwer by the 
time allowed by the rules of this court ;'*whereupoh 
your petitioner has been lately arreſted upon an at- 
tachment of contempt ifluing out of this honourable 
court. Caſey 9 | | 


diſtant from London, and being willing to enter his 


5 appearance with the regiſter by his clerk in court 
% 3s upon the attachment: 
15 Your petitioner therefore moſt humbly prays 


yaur Honour, that he may be at liberty to 


the firſt return of next Term; to take his 
anſwer, and that he may have a week 
allowed him within the ſaid Term, to 
return the ſame, and that in the mean time 


for all further proceedings for want of the ſame 
g may be ſtayed, dy 
* ; And your petitioner, &c. 


Notes 
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That your petitioner living one hundred mites 


take out a dedimus poteſtatem, returnable 


EA 
"EEE 
das, 


— 9 


1 


v8 ,- | Peticions, {the Genie of: 
1 | Note; This is uſually anſwered, that defendant 
„ enter bis n hh enen infourder, 


A 


Between 4. B. r 
: C. D. efendant, 


To we right bonourable, bc. . 
5 . bunble petition of the djndex, 


100 

; EY K 47 
HAT your petitioner. is s made a party to the 
iff's bill erhibided in chis court, er 

2 | * fake of form. 
5 | . . Thatthe plaintiff is al na your. petitioner's 
N to the ſaid bill ſhould be put in without 
. hath by his en a0 gurt ur dase his 
reto. | 'y 


| 
| | Wes. Petition to puts in an an fu thei oath, 


Four petitioner 3 ET prays. your 
Honour, that he may have leave to put in 


* en -Meanſwer without oath tothe plaiptif'sbill 
| Aud your Priiianer ſhall ever ray. &c, 


Note, To this petition and all other petitions 
which require the clerk incoutr's conſent, he ſigns 
in theſe words, I do conſent to the prayer of this 
nn if your Honour Hall be 10 order the ſame. 


* 
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Petitions, [the forms of.] 
1 | * ene UGY 3329 . 
Petition for time to anſwer... 
Between 4. B. plaintiff, ; olds i 1 
C. D. defendant. » 40, 1712 
Ts the right honourable, &c. 
The bumble petition of the defendant, 
Sheweth, | 
f tg AT the plaintiff having filed his bill in 


this honourable court againſt your petitioner 
and others, hereto your petitioner hath appeared, 


-- 


* 
a x 


1 and taken an office copy thereof, and his time for 
y anſwering not being yet expired, nor being in con- 
, tempt 3 : | 
mn Your petitioner therefore moſt humbly prays 
is 


your Honour, to grant unto your petitioner 
a month's time to plead, anſwer or demur 


to the plaintiff's bill, not demurring alone. 


ur 

in And your petitioner ſhall ever pray, & c. 

ll e K bs d 8. 

6 In Chancery. | | : 
Between . L. plaintiff, and | 

0 V. H. and others defendants. 

n . | 


bis Wl 7 1be right honourable the Maſter of the Roh. 


The bumble petition of W. W. one of the defendants 
to tbe bill of complaint of W. L. complainant, 
Sheweth, © | 3 | _ 2 4 2 

: HAT your petitioner has already obtained a 
inn T month's time to anſwer the plaiatiff'à bill, 
but the ſame being filed for a diſcovery of a title 
F- 15 
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10 | Petitions, Iche forms of. 
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to an eftate, your petitioner has ſundry deeds aid 

Papers to look into; Ec; before he can make a full 
| wer to the plaintiff's bill, which he has not yet 
been able to accompliſh z and for as much as yout 
petitioner is not in contempt, 


Your petitioner therefore humbly prays your 
Honour that he may have a month's further 
time to plead, anſwer or demur to the 
plaintiff*s bill; and that all proceedings 
for want thereof may be in the mean time 


# 


ſtayed. 
And your pelitioner ſhall ever pray, &e, 


In Chancery. © 


Between . L. plaintiff, and _ 
W. IV. and others defendants, 


| To the right bonourable the Maſter of the Rolls. 


The bumble petition of W. W. one of the defendants, 
1 the bill of complaint of M. L. complainant, 


T HAT your petitioner has already obtained 
two orders for a month's time each to an- 
ſwer the plaintiff's bill, but the ſame being filed 
for a diſcovery. of a title to an eſtate, your peti- 
tioner has ſundry deeds and papers to look into 
and peruſe, before he can make a full anſwer to 
the plaintiff's bill, which he has not yet been able 
to accompliſn; and for as much as your petioner 
is not in contempt, 


Your petitioner therefore humbly prays your 


Honour, that the Jaſt order made in this 
. cauſe 


3» © & Ea 


ry DP ww we as. 


Petitions, [the forms of. 
cauſe may be enlarged for a fortnight's 


further time, to plead, anſwer or demur 


to the plaintiff's bill, and that all proceed- 
ings for want thereof may be 1 in the mean 
time ſtayed. 


Aud your petitioner, &c. 


Petition of 4 feme covert to anſiver without 
uſtand. 


Between A. B, —— plaintiff, 


C. D. and E. his wife, defendants. 


To, &c. 


The bumble petition of the defendant E. D. wife of 


the defendant C. D. 
Sheweth, 


T HAT the plaintiff hath exhibited his bill in 
this honourable court againſt your petitioner 


and her ſaid huſband, whereto your petitioner hath 


appeared; and in 8 your petitioner's ſaid huſ- 
band hath abſconded and lived ſeparate from her 
theſe two years; 


Your petitioner therefore moſt humbly prays 
your honour, that ſhe may be ar liberty to 
put in her anſwer to the plaintiff's ſaid bill 
without her huſband. 


And your petitioner, &c. 


Petition 


111 


112 | Petitions, [the forms of.] g 


Peri tion ſor tine to anſiver and return 4 
: dedimus. 
Between A. B. plaintiff, 
C. D. defendant. 


To the right bonourable, &c. 
The humble petition of the defendant, 


Sheweth, 

T HAT the plaintiff having filed his bill a. 
gainſt your petitioner, he has appeared there- 
to and taken a copy. 

That your petitioner reſiding in the county of 
a commiſſion is iſſued to take his anſwer, 
and made returnable in three weeks, &c. but your 
petitioner finds he ſhall not be able to return the 
fame within the time limited by the ſtri& rules of 

| the court; and foraſmuch as your petitioner is not 
in contempt, nor has yet had any order for time; 


Your petitioner humbly prays your honour, 
that he may have time to put in his anſwer 
to the ſaid bill, until——, and that all pro- 
ceſs of contempt for want thereof be in the 
R 


And your petitioner, &c. 


Petition 


K 4 — 
eee 
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Pelitiom to examine a witneſs de bene eſſe before 
ie joined. n 
Between A. B. plaintiff, 
C. D. defendant; 


To the right honourable, &c 
The bumble petition of the plaintiff 


* 


Sheweth, | Ma dart Th 
T H A I your petitioner having filed his bill in 
this honourable court againſt the ſaid defend- 
ant, whereto he hath appeared; but the ſaid de- 
fendant living a great diſtance from London in the 
country, he hath obtained time to put in his anſwer 
till the firſt day of next Hilary Term. 
he That one G. H. of, Cc. gentleman, a very ma- 
of Wl t*rial witneſs for your petitioner in this cauſe, and 
8 without the benefit of whoſe evidence, your peti- 
toner (as he is adviſed) cannot ſafely proceed to a 
hearing of this cauſe; and the ſaid G. H. being ſe- 
venty years of age or upwards, and very weak and 
infirm, ſo that in all probability he may not live till 
your petitioher can bring his cauſe to an iſſue, as 
by the affidavit annexed appears: 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
forthwith to examine the ſaid G. H. de bent 
eſſe, as a witneſs for your petitioner in this 
cauſe, ſaving all juſt exceptions. 


And pour petitioner ſpall ever pray, &c; 
jtion . 
Voi. I 1 Petition 


bellen. {the forms of. 


Petition far. 4 cia! commiſſion, - * con. 
miſfioners names, or in default, the commiſ. 
ion to Mee ex Parte. | 


e 4 B. plaiptit. 
C. D. defendant. 


To the right bonourabli, &c. 
Te bumble petition of the defendait, - 


N 85 
HAT on the day of + laſt; the 
plaintiff exhibited his bill. in this/honourable p 
court againſt your petitioner, _ erg er, 
. thereto and taken a copy. 189 miri 
That your, petitioner s clerle i in — hn 
times applied to the plaintiff's clerk for commil. 
ſioners names for taking your petitioner's anſwer, 
Who refuſes to give names for that purpoſe. fe 
;. Thar your petitioner tc ſides in the county of 
—. and is adviſed. to une, ner and n _ 
to the ſaid: bill. 1 ſi 


| 'Your petitioner therefore moſt Mut: prays P 
pour Hongur, that he may be at, liberty to 
'* + take out a commiſſion to plead, anſwer and 
demur to the plaintiff's bill; — that the 
plaintiff's cletæ in court may in two days 
after notice heteof give commiſſioners name 
„ de petitionet 's, Clerk; in court, to take 
VpPaodur petitigner's plea, anſwer and demurtet, 
0 or, in default thereof, that your petitionet 
5 may be at liberty to take out the ſaid com- 
miſſion directed to his own commiſſioners. 


f 


Aud your petitioner, &. 
vans , Petilin 


Petitions, [the forms of. 


Petition for u commiſſion to aſſign à guardian, 
and to take the defendant's anſiver by ſuch, 
guardian. 5 | 


Between A. B. and another, plaintiffs, 
G D. — — diefendant. 


To the right bonourable, &c. 
The bun ble petition of the defendant, | £02 


Sheweth, 5 W Ny 

HAT the plaintiffs exhibited their bill in 
this honourable court againſt your petitioner, 
to which he has appeared and taken an office copy. 

That your petitioner reſiding in the county of 
—— has craved a commiſſion to take his anſwer; 
and the plaintiffs have given commiſſioners names 
for that purpoſe. ' 

But foraſmuch as your petitioner is an infant, 
and cannot anſwer the plaintiff*s bill, nor defend this 
ſuit without having a guardian aſſigned for that 
purpoſe z | 


Your petitioner therefore humbly prays your 
Honour, that he may be at liberty to ſue 
out a commiſſion to aſſign him a guardian, 
and to take his anſwer by ſuch guardian. 


And your petitioner foall ever pray, &c. 


- 


I 2 Petition 


vs Petitions, ſthe forms of.! 
Petition to take an anſwer de novo, and to 4. 
nend the caption, and flay proceſs. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right bonourable, xc. 
The humble petition of the defendant, 


Sheweth, 
HA Ti in Hilary Term laſt the plaintiff file 
his bill in this honourable court againſt your 
petitioner, and a commiſſion ĩſſued to take your pe- 

titionet's anſwer, by virtue whereof it was taken, n. 

turned and filed; but on looking into the ſame there 
appeared to be a miſtake in the caption, 8 

the plaintiff obtained an order to ſuppreſs the {ai 
anſwer, it not appearing by the ſaid caption te 

your petitioner was ever ſworn to the truth of the 
ſaid anſwer. 

That in regard this is in your petitioner's om 
delay, who is deſirous that this miſtake ſhould be in 
rectified, and is ready and willing to pay the plai- ot 
riff his coſts out of purſe touching the ſaid order; 


Your, petitioner therefore moſt humbly pra 
your Honour, that he may be at liberty to 
ſue out another commiſſion directed to the 
former commiſſioners to take his ſaid anſwe! 
de novo, and that the caption thereof may 
be re&ified or amended; and that your pt 
titioner may have three weeks time to retur 
the ſame, and that all further proceeding 
for want thereof be in the mean time ſtay. 


And pour petitioner ſhall ever pray, &. 
Ac 


Petitiona, Iche forms of.] 


A common petition to receive exceptions. 
Between A. B. plaintiff, 
| C. D. defendant. 
To the right bonaurable, &c. be 
The humble petition of the plaintiff, 
Sheweth, | 


bill in this honourable court againſt the de- 
fendant, who hath put in his anſwer thereto, and 
your petitioner being adviſed that the ſaid anſwer 
is inſufficient in ſeveral material points, hath cauſed 
exceptions to be taken thereto, But the ſaid ex- 
ceptions not coming in by the time limited by the 
rules of this court, the defendant's clerk in court 
refuſes to accept the ſame, 

Your petitioner therefore moſt humbly prays 
your Honour, that the ſaid defendant*sclerk 
in court may receive the ſaid exceptions. 

And your petitioner ſhall ever pray, &c. 


Exceptions capnot be ordered to be received as 


in due time after three terms from the putting in 
of the anſwer without ſpecial reaſons. 


Another petition to receive exceptians. ct 
Between A. B. — — — plaintiff, 
C. D. and others. defendants, 
To the right honourable, ce. 
The humble petition of the plaintiff, 
VO ds aa Rab bo 
HAT your petitioner having exhibited his 
bill in this honourable court againſt the ſaid 


defendant and others, the ſaid defendant put in his 
plea and anſwer ; on arguing of which plea on the 
ay of——laſt, it was ordered that the ſame 


I 3 ſhould 


HAT your petitioner having exhibited his 


1 


Petitions, [the forms of.] 
ſhould ſtand for an anſwer, with liberty to your 
petitioner to except ſuch matters as in the ſaid 
order are mentioned. | 

That your petitioner has many material excep- 
tions to offer in purſuance of the ſaid order, but the 
drawing up and entering of the ſaid order, and 
preparing the ſaid exceptions, which are long, hav. 
ing already run out more than the time of courſe 
for delivering exceptions, the defendant's clerk in 
court ein to accept the ſame. 


Your petitioner therefore moſt bumbly prays 
your Honour, that the ſaid defendant's 
clerk in court may now receive your pet- 
tioner's exceptions. 


And your petitioner fall ever pray, &c, 


common petition to refer 3 


Between A. B. plaintiff, 
C. D. defendant; 


To the right honourable, c. 
The bumble petition of the plaintiff, = 


Sheweth, 
H A T your. petitioner having filed excep- 
tions ro the defendant's anſwer, and 'the 
time for ſubmitting being expired; 


Tour petitioner therefore moſt humbly prays 
your Honour, that it may be referred to 
one of the Maſters of this court, to cer- 
tify whether the ſaid defendant's anſwer 
be deen in the rene eren to, ot 
not. 
And your petitioner ſhall ever pray, e. 
She * __ | Anol ber 


Another petition to refer exceptions. 


Between A. B.. plaintiff, 
Ci. D. defendant. 


To the rig bi bonourable, &c. TE 
T he humble petition of ihe plaintiff,” 


Sheweth, _ 
HAT your petitioner Ren . his Th 
bill in this honourable court againſt the ſaid 
defendant, he appeared and AVE, in his plea and. 
Wanſwer thereto; on * a hich plea, on 110 
— day of laſt, the ſame was ordered to 
and for an anſwer, with ther to your petitioner 
to except to ſuch matters as in the ſaid order ate 
mentioned. | 
That your petitioner obtained your Honour's 2 
rder of the day of laſt, that the de- a 
fendant's clerk in court ſhould receive exceptions. 
5 in due time, and accordingly your petitioner 
on after delivered exceptions to the defendant's' 
ex in court; but the ſaid defendant hath. not 
ſubmitted to put in a further anſwer, altho' his 
time for ſo doing 1 is expired by. the rules of this 
dart. . 
Your petitioner therefore moſt humbly prays 155 
your Honour, that it may be referred to 
one of the Maſters of this court to look 


'I 


rays into your petitioner's bill, the defendant's 
J to plea and anſwer, and your petitioner's ex- 
core ceptions, and certify wherein the ſaid plea 


and anſwer is inſufficient. 4 


And your petitioner * ever proy, &c. £ 1 


14 | Petition 


#4 


es Petitiuns, fiche forms of]. 
1 | 4 Petition to renew a ſequeſtration, 


= 1 | £55 Between A. B. plaintiff 
| C. D. defendant. 


To the right honourable the Lord High Chancellor of 
| EGreat-Britain. 1 


The bunt: petition of the Plaintiff, 


1 |  Sheweth, ; | 

=. HAT the defendant having refuſed to 25. 
88 1 ſwer your petitioner's bill, all proceſs of 
| contempt to a ſequeſtration hath been ſued out 
- againſt him, and a commiſſion of ſequeſtration 
. haãth been ſued out, executed and returned; but 
EX your petitioner hath . ſince diſcovered, that not 
3 ; above one third part of the ſaid defendant's eſtate 
# | is ſequeſtred, and that the ſaid commiſſion was 
committed to the hands of a perſon therein named, 
who neglected to ſequeſter the ſaid eſtate. 


... Your petitioner therefore moſt humbly pray 

._.. ._ your Lordſhip, that he may be at liberty 

to take out a new commiſſion of ſeque- 

" © ..___, fration to ſequeſter, the ſaid defendant 
> eKk.ͤctate, directed to new commiſſioners. 


* 3 
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itioner: &c 
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nd your petitianeri ſpall ever pray, &c. 
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Petttlone, [the forms of 


Petition to withdraw 'a replication and amend 
a bill, upon payment of twenty ſhillings coſts 


fo ſuch defendants as have anfivered. 
Between A. B, — — — plaintiff, 
F C. D. and others, defendants. 
) ; a 
To the right honourable, &c. 
The bumble petition of the plaintiff, 

Sheweth, 742 : 20 3 
if H A T ſome time ſince your petitioner filed oY 
of his bill io this honourable court againſt the 4 
ut ſaid defendants, to which they appeared and an- 

t ſwered, and your petitioner replied, but no wit- 
ut 


neſſes have been yet examined in the ſaid cauſe. 
That your petitioner is ſince adviſed to amend his 

ſaid bill, by adding R. B. a defendant with pro- 

per charges ; and foraſmuch as this is in your pe- 


ed, fitioner's own delay; 

Your petitioner moſt humbly prays your Ho- 
aſs. nour, that he may have leave to withdraw 
ty his replication, and amend this bill, as he 
ue- ſhall be adviſed ; on amending the copies 
net of the ſaid bill of ſuch of the defendants 


who have anſwered the ſame, your peti 

tioner not requiring any anſwer to "al gp 

&c, mended bill from the ſaid defendants who 
| have already anſwered. 


And your petitioner ſhall ever pray, &c. 


Petitions 
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' Petitions, [the forms of.] 


Petitions Ge ſubpœna's 7 rejoin, and that for. 
vice on the clerł in court may be good, and 
to join and ſtrike commiſſioners names. 


Between A. B. — — — plaintiff, 
C. D and others, defendants, 


To the right honourable, &c, 
The bumble petition of the plaintiff, 2 


Sheweth, | 
HAT your petitioner filed his bill in this 
court againſt the ſaid defendants, who have 


appeared thereto, and put in their anſwers, to 


which your petitioner hath replied, and is deſirous 
to ſpeed his cauſe. 


Your petitioner therefore humbly prays your 


Honour, that he may be at liber: y to take 


out ſubpena's to rejoin, returnable imme. 
diately, and that ſervice thereof on the de. 


fendants clerks in court may be deemed 
good ſervice on the defendants, and that 
your petitioner may be at liberty to ſue out 
a commiſſion for examination of his wit- 
neſſes, returnable without delay, and that 
the defendants clerks in court do, in four 
days after notice hereof, join and ſtrike 
commiſſioners names with your petitioner's 
clerk. in court, or, in default thereof, that 
your petitioner may have a commiſſion di- 
rected to his own commiltioners. 


| And 90 petitioner foal ever pray, &c. 
e To the prayer of this petition may be 
added, And that your petitioner may be at liberly to 
examine in Term lime. 
ure 5 Petition 
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Petitions. Iche forms af! 


Petition 10 join and ſtrike commi froners Names, 
or in default, to 1ſſue à commiſſion ex parte. i 
Between 4. B. plaintif,, —=— 4 

C. D. defendant, 2 


To the right bonourable, &c. 5 4 


The bumble petition of tbe defendant, 


Sheweth, | 5 

N abies T on the — day of — laſt your 
petitioner was ſerved with an order obtained 

upon the plaintiff*s petition of the — day of 
—— for a ſubpæna to rejoin, returnable immedi- | 
ately, and that ſervice thereof on your petitioner's 
clerk in cqurt ſhould be good ſervice, and that the 
petitioner's clerk in court ſhould in four days after 
notice join and ſtrike commiſſioners names with the 
plaintiff*s clerk in court, or that in default thereof 
J. the plaintiff might ſue out a commiſſion directed 

| to his own commiſſioners. 


| That your petitioner, upon receiving the ſame, 
t was ready to comply with the terms therein men- 
c tioned, and accordingly applied to the plaintiff's 
. clerk in court, to join and ſtrike commiſſionera 


r names with him, who informed your petitioner's 
r clerk in court, that he had not names, and put 
0 him off with trifling excuſes, | 

8 That your petitioner has very good reaſon to be · 
t leve that ſuch excuſes were made merely for de- 
ja lay; and in regard your petitioner hath ſeveral 


material witneſſes, as he is adviſed, to examine, 

5 and is deſirous the cauſe ſhould be ſpeeded ; 
Your petitioner moſt humbly prays your Ho- 
e nour, that the plaintiff's. clerk in court 
” may in four days after notice join and 
ſtrike commiſſioners names with your pe- 
1 "i 3 e _ _  titioner's 
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\Petitfons, [the forms of.] 
. titioner's clerk in court; or that in default 
thereof, your petitioner may ſue out 2 
| commiſſion for examination of witneſſes 
directed to his own commiſſianers. 


Aud your petitioner ſhall ever pray, &c. 
Petition to alter a commiſſioner's name in 4 


commiſſion, and for liberty to renew the ſane, 
and for time to return it, : 


Between A.-B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
The humble petition of the plaintiff, 
Sheroeth, | | 


TYHAT your petitioner laſt Zaſter Vacation 

1 took out a commiſſion to examine witneſſes, : 

wherein the defendant joined, but your petitioner 

was not able to execute the ſame during that Va- 
cation. t | 

That your petitioner is in hopes of doing the 

fame this Vacation ; but one of the commiſſioners, 

(to wit) T. B. Eſq; is engaged to be in London; 

whereupon your peritioner hath named the per- 

ſons ſubſcribed in his room, but the defendant re- 

fuſes to ſtrike the ſaid names in hopes of delaying 

pj petitioner, and that the Vacation may be 

oſt, | 

'Your petitioner therefore moſt humbly prays 

your Honour, that he may be at liberty to 

alter the commiſſion, and that your Ho- 

nour will be pleaſed to appoint, which of 

- © the two perſons ſubſcribed ſhall ſtand in 

his room, and that your petitioner may be 

1 | | at 


Petitions, [the forms oft] 


˖ at liberty to renew the ſaid commiſſion, 
] and to make che ayes 1 wichbur 
, delay. 7 
| And un 2 — mm ever pray, c. 
4 Petition to examine a 2 


Between 4. B. — flees — plaintiff, 
C. D. and E. F. efenduars. 


| To the right honourable, c. 
The bumble petition of the pan, 


Sbewetb, 


HA iſſue being bed in this 8 your 
petitioner is adviſed that the ſaid defendant 


10 E. . is a very material witneſs for your petitionery 
and foraſmuch as he is no way concerned in PA 
a of intereſt, 
Your petitioner therefore. m ly pra 

he your Honour, that he may ot hug at = p 
8 examine the ſaid defendant Z. F. at the 
15 examination of witneſſes in this cauſe, as 
m2 a witneſs for your petitioner, ring oſt 
* exceptions. | 

be And your petitioner ful ever, pray, &c2 
ys 
to | 
> | 0 
| in Petition 
be 

at 
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| Petitions, fle + forts of] 


Fender to. ad: an Sato vie . but 


not to examine any witneſs already examin- 


el . 


| Between A. B. plaintiff, 
wa), Go D. defendant. . "x 


To the right bonrable, &c. 
2 be bumble petition of the. plainif, 


Shewtth, | | | 
HAT your petitioner Seen an ener for 
a commiſſion to examine witneſſes returnable 
:. and accordingly examined ſeveral witneſſes, 
and returned his commiſſion ; but befofe.publics- 
tion paſſed, the defendant obtained an order for a 
commiſſion to examine witneſſes this Vacation; 
and your petitioner has joined and ſtruck commi- 
Nioners names for that purpoſe ; but no notice is 
yet given of executing the ſaid commifion. 
That your petitioner is adviſed it is neceſſiry 
to add an interrogatory or two to his former ſer of 
KEI 
* 


mw © 2 20 


7 
1 


1 vour petitioner therefore humbly prays your 
Honour, that he may be ar liberty to add 
i SO interrogatory or two to his former ſer 
of interrogatories, but ſo as not to ex# 
mine any witneſs chat bach already been 

e examined. | 


And your petitioner fhall ever pray, &c. 


1 


\ 


TRA VE « 


| of - WK, 


Petition 


Peitions, ſhe farms: gat). 
aide & enlirge publication. . 


Between A. B. e 
| C. D. defendant. 


To the right bonourable, c. 
The humble petition 0 the phinif, 


NR - o S 


Sheweth, | 
P HAT e on — a rule was en- 
tered by the defendant's clerk in court for 
paſſing b in this cauſe; which rule is not 
yet expired. A nnd it 
That your petitioner has not yet been able to 
examine any witneſſes, tho”. he has ſeveral material 
witneſſes, (as he is adviſed) to examine in this 
cauſe, without whoſe teſtimony be cannot ſafely 
proceed to a hearing, 1 FW 
Jour petitioner therefore moſt er prays 
your Honour; that publication in this cauſe 
may be enlarged til uy ache day od rhe 
next Term. 
And your petitioner full ever pray, e. 


Petition to 7 Leue. 


Between A. B. intiff, 
C. D. efendant. 


To the right honourable, &c. 


The bumble Petition of the defendant, 


Sbewetb, 
HAT a commiſſion has been executed in 
this cauſe, and is returnable, ſince which 
the plaintiff hath given a rule to publiſh, but the 


is not yet expired; and foraſmuch as your 
petitioner 
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the plaintiff, and xhis day being the- day of 


Petitions, [the fortas.of. 
petitioner hath ſeveral material witneſſes to exs 


mine in this cauſe who live in and about the city 
of London; "RE | 


Your petitioner therefore moſt humbly pray 
your Honour, that publication in this cauſe 
may be enlarged for a fortnight. 

And your petitioner ſhall ever pray, &c. 
938% ung, ww; AT 
Petition to enlarge publication. 
Between A. B. plaintiff” ©. 
C. D. defendant; 
To the right honourable, &c, | 
T The bumble petition of the defendants 
rn en + 


N 6. roi Soc zue 
T HAT this cauſe being at iſſue, ſeveral vit 
| neſſes have been examined on the part of 


. a rule is entered by the plaintiff's clerk in 
court, for paſſing publication in this cauſe. 

That by reaſon of your petitioner's and his So- 
licitor's illneſs, your petitioner has not been able 
to examine his witneſſes this Vacation, altho' be 
hath ſeveral very material witneſſes, (as he is ad- 
viſed) to examine; and in regard your petitioner 
hath no intention to poſtpone the ſetting down thil 


"> 


<auſe for hearing, 


Your petitioner therefore humbly prays you 
Honour, that publication in this cauſe mj 
be enlarged for a month, 7 
A your petilianer ſhall ever pray, xc. 


Petition 


= tt b ler e forms of. <1. 


9 - — k 


hinder ſetting down the cauſe, and for an 
ori great ab creſt 5 fo come Fo . 


$ » * 


Between 4. B. plain, 


"ad 5 defendant. N 1 2 b 


And the ſaid C. D plaintiff, 
And the laid A. B. derendunt. 


To the right, bonowable Kc. 
The bumble peitien * be. 791 — 
| Sheweth, 


nelſes examined thereupon in the laſt long Fa" 


cation, 

That your petitioner (the plaintiff | in the vri- 
ginal cauſe) the twenty-firſt inſtant cauſed a rule 
to de given for paſſing publication, in the original 


cauſe, but having ſevgral material witneſſes" (as he 


is adviſed) ſtill to examine, and your petitioners 


having conſented and agreed to the ſeveral mat- 


ters contained in the prayer of this petition, yqur 
petitioners clerks in court having ſubſcribed Forge 
names teſtify] ing ſuch conſent, 


Your petitioners therefore moſt er pray , 


your Honour, that publication , may be 
enlarged in the original cauſe until the firſt 
general ſeal after this Term, and that pub- 
lication may then paſs in both cauſes, but 


not ſo as ta hinder the plaintiff in the origi- 


grow! cauſe from ſetting down the ſame 
Vor. . K for 


* 


e, is elrge Publication 1 & moto 


'E HAT ay cauſes being at ive; coil | 


ſions were raken out and executed, and wit- 
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130 ũ qr Petltions, [che forms of ] 
„ hearing this Term, and that the plain 
jos tiff in the croſs cauſe may be at liberty to 
: ſet down his caufe to be heard at the fame 


Aud your petitioner ſhall ever prey. vec. 


Petition to enlarge publication, and for a con- 
miſſion to examine, &c. 


Between J. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
The bumble petition of the defendant, 
Fheweth, | 


HAT the plaintiff has given rules to pro- 


duce witneſſes, and to paſs publication as d 
the laſt Term, but has not examined any wit- 
neſſes. | ' | 


That your petitioner hath ſeveral very materia 


witneſſes (as he is adviſed) to examine in this cauſe, 
without whoſe teſtimony he cannot ſafely proceed 


to a hearing; and foraſmuch as your peritioner I 


lives in, &c. 


Your petitioner therefore moſt humbly prays 
your Honour, that publication! in this 
cauſe may be enlarged until the firſt day 
the next Term, and that your petitioner 
may have a commiſſion for examination 
of witneſſes, and that the plaintiff's clerk 
in court may join and ſtrike commiſſioners 
names with your petitioner's clerk in cout. 
in four days after notice to the Paine 


2 


. x & 
% * 
„5 A 


clerk in cout, ot that, in defable thereof, 

our petitioner may be at liberty to take. 
5 1 this Vacation directed to 
his own commiſſioners, 


And your petitioner ſpall ever pray, &c: 


Petition to ſerve à ſubpœna to bear judgment 
on a clerk in court, defendant abſconding. 


Between A. B. — plaintiff, 
C. D. and others, defendants. 


To the right Bononrablt, c. f 
The bumble petition of the plaintiff,. | 


C nn 2 . 
HAT your petitioner's cauſe being ſet down 
to be heard on —— day of —— next en- 
ſuing, and . ſubpe#ngj to hear judgment have been 
iſſued and ſerved on all the defendants, except the 
defendant C. D. and the ſaid defendant C. D. ab- 
ſconding and concealing himſelf, fo that your pe- 
titioner is not able to * him with a ſub pæna to 
hear judgment in this cauſe, as by the affidavit ai · 
nexed appears; | Ws IN 


Your petitioner therefore moſt humbly prays 
your Honour, that ſervice of the ſaid /ub- 
pena to hear judgment on the ſaid defen - 
dant C. D.'s clerk in court may be deemed 
good ſervice on the ſaid defendant. 


And your petitioner ſhall ever pray, &c; 


Ec. Petition 


2 


. HAT this cauſe being ſet down to be heard 


2 
& 


Petitions, [thi forins a6] 
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Ee ber vira x voee at t th 
. bearing. | 


— beben B. plaintiff, 
* defendant. 


To the right honourable, &c. 
db bumble petition of the plan. 
Sheweth, 
before your Honour, your petitioner is ad- 

viſed it will be neceſſary for him to prove, at the 
hearing thereof, a certain bond bearing date the 
—- day of entered into by the (aid 
defendant to your petitioner in the naley a 


10001. conditioned for the payment of 5oo l. in 


Intereſt, ' 
Your petitioner therefore moſt humbly prays 


: your Honour, that he may be ar liberty at 
the hearing of this cauſe, to examine one 
or more witneſs, or witneſſes viva voce to 
prove the ſaid bond, 

And. 4085 Petitioner ſhall ever pray, xc. 


Petition that an i anſwer taken in one cauſe ng 
be read, and made uſe of at the 9 7 


_ another cauſe. 
Between A. B. Saad, ' 


C. D. defendant. 1 
To the right bonourable, dec. 
N The _ egg e * the aher, 


Sbocnerhh, | 
T: HA T your petitioner having: exhibited li 


bill in this honourable court againſt the n0 


plalntiff, for a diſcovery of cheir right and tle a 


* 


Petitions, ſh forms of) | 5 
the ſeveral premiſſes in queſtion | in this cauſe, 3 
which the now plaintiff put in his anſwer; 
Your petitioner therefare moſt humbly prays 
your Honour, that he may be at liberty to 
read and make uſe of the now plaintiff's 


anſwer put into your petition ſaid bill 
at the hearing of this cauſe. * 


Aud your petitioner, &c. N | 
1 N | / * f 
Petition that depoſitions taken in one'cauſ” may 


be read and made 1 f ar 8 97 
e e gta n 

0 "0d eon {A | 

Kin A.B line” DANY, . 

*G 55 lefendanr. ; 2 e 0 


(*» 


I — 


7 the right TRY &c. 1 : £4, 9 bs A 


The bumble petition of the defendant, 


' $hewetb, fo 


HAT one dar. E. "A a mortgage of hs 
. premiſſes in queſtion in this cauſe, havin 
fas time heretofore exhibited: his bill to forecloſe 
in this hogourable court againſt your petitioner and 
the now plaintiff, and iſſue r joined, 
ſeyeral witneſſes were xamined in the {aid cauſe, 
Your petitioner t ” moſt humbly” prays | 
_ your. Hopour, that he os be at liberty 
at the hearing of this cauſe, to read a | 
make uſe of the N taken in the 
ſaid cauſe, ſaving all juſt exceptions; 4» 


And your petitioner ſhall ever pray, &c. 
N e 9:1;55 * J 01597 1 TTY 


, , 4 . „ 
: 9% 4 - $4 18 ** — — * 


0 
K 2 | * — Petit 
S# 
* 8 1 7 
f } "3% a 
+ \ 1 42 
* * 


4 * Petitions, ak fans of. a 
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Feline * des to examine e after 
0 ſublltation, upon the uſual Maavit. 


Between A. B. plaintiff, 
C. D. deferidatie. 


5 To the right honourable, &c. 
EG The humble HENS, of + plaintif, 


Sbtweib, | X 
n publication in his Ie is paſſed, and 
the cauſe is ſet down for hearing before. your 
Honour, but your petitioner having ſeveral mate: 
rial witneſſes to examine, without whoſe evidence 
he cannot ſafely proceed to a hearing, and your 
titioner, his clerk in court, and ſolicitor, hay- 
ing not ſeen or inſpected the depoſitions taken in 
. this cauſe, or otherwiſe publiſhed or cauſed to be 
publiſhed the ne, as by the affidavit annexed 
appears; 
Your petitioner therefore moſt humbly prays 
'7* © your Honour, that publication in this cause 
mameay be enlarged for a fortnight, and the 
ie "on adjourned for that time. 
ah And your petitioner Mall ever pray, &c. 
For the For of an affidavit to be: Tt to 
N petition, vide affidavits. ” _ 1 7 


N 
Gy 


i Petition to Jet PEW, a ta 1 5 fir bie a 
4 efendant' 5 Having ma e ne nit 
e the 5 ear ang. | Ur 


4 
" — 


25 "this — 1 on to be heard the 
© Lei 


day of laſt, and your per 
er not attending, your Honour made the uſu 
gecree z and your petitioner being wiling to 7 


Petitions, Iche forms of,]. 


to the plaintiff the coſts of that day's attendance, | 
whenever the plaintiff s clerk in court ſhall think 
fit to deliver your petitioner a bill of the ſame; 


Your petitioner therefore moſt humbly prays 
your Honour, to appoint ſome ſhortday for 
the hearing of this cauſe as to your petitioner. 


And your petitioner ſhall ever pray, &c. 
Petition to ſet dun a'plea to be argued. - - 
Between A. B, — — — plaintiff, | 


C. D. and others, defendants, 
To the right honourable the Lord High Chancellor of 
The bumble petition of the defends 1p. N 


HAT in Term laſt the plaintiff filed 
; his bill in this honourable court againſt your 
* petitioner and others, fince which he has thought 
fit to amend the ſa mee. 

. That in your petitioner put in his plea 
A and anſwer to the. ſaid amended bill, whichplea the 
"0 BN plaintiff hath not yer ſet down to be argued. 


Your petitioner therefore humbly prays your 
E Lordſhip, that he may be at liberty to ſet 
1 | down his plea to be argued; and thatyour 
Lordſhip would be pleaſed to appoint a day 

for the arguing'thereof, ++ | 


Aud your petitioner ſhall ever pray, e. 


ITY Xx Tua 
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forms of! 
3, e 
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he's can 


=? 


5 4 85 J. B. Plaietik * 
Wee C. Dadefendlant, 
To, tee, + go 
"The bumble petition of the bau. 


Sbewetb, 
he your petitioner hath lately filed er- 
ceptions to the report of Mr. K. one of the 
Maſters! of this court, made in this cauſe bearing 
date the day of laſt paſt, and depo- 
ited 57. as by the Regiſter” 8 certificate hereunta 
- annexed appears. 
Fg | es petitioner therefore wah 3 prajs 
1 Four Lordſhip. to appoint a ſhort day for 
1 the arguing of the Yak exceptions. | 


And your petitioner Hall ever a, | Te, 


4 — n 


© Petition to ſet drun 4 cauſe fir bearing 


1 Between A. B. phintiff, 
ee ee C. D. defendant. 


Ts the'right bonoarable, &c. | g wy 
INES The bumble petition f the anf, 


» Shewneth, 1344; 
2 3 is by order, bearing date 
the ——day of to pals in this cauſe the 
Hitt day of next Term; and your petitioner by the 
o order is to . procure the faid cauſe to be ſet 
down to be heard ſome time within the ſaid Term. 


„ Tour petitioner therefore humbly prays your 


Honour, that this cauſe may be ſet down 
in 


* 


in the ae Gn of ap for . lat Soy © N 
| thin the next Term. 


4nd; our primer llc ever bone. 


petition t appoint a | ſhort day for a fart 
bearing on 4 Maſter's JO 


Between 4 B. plaintiff, ? 
C. D. defendant. * ___. 


To the right honourable, Ee. 
* be bunblt Ws of the ee 


| Sheweth, | LO: * 


\HAT on the wende e dis e a on the 

- day of ——1567, it was ordered and 

decreed (as in Ks decree) and after the ſaid Maſter 

ſhould have made his report, ſuch farther order 
ſhould be made therein as ſhould be juſt. : | 

That in purſuance thereof the ſaid Maſter hath 

made his report bearing date TT — 

laſt paſt in relation thereto. . | 


Your oetitidder therefore moſt kati pray: 
your Lordſhip to appoint a ſhort day fe 
the bearing of this _e on re faid Ma- 
| er s report, \ 


27 poi Hall ever n. Kc. 
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| _ i Mus 10 4915.0 
Petition thats ice of. an arder aig on th 
cler ks in court, wh oY 800d ſervice. 


N t 


3 A. ere eee = plaintiff, 
uy 5 C. D. E. F. ang egg 
= vs on 1405 Q 


1 the right benourable, Kc. 8 5 Na 
The W ae 7 the fan, 


Sheweth, | 
HAT by the PROM mis on the barks of 
this cauſe the day of ——. 1743, 
it was referred to Mr. T. one of the Maſters of 
this court, to compute what was due to your pe- 
— for 238 intereſt and coſts, for: the 
.jym 589 J. cured. to your, petitioner” «the 
; Fart in queſtion in this cauſe. 4 
That the ſaid Maſter, by. his report d ared*rhe 
.— day of 1744: certi ed to 73 due 
to your petitioner (on * ſaid n ſum 
of 700 f. for his principal. iotereſt and coſts, and 
your petitioner having on the day, ot —— 
1744, Obtained an order of this court to confirm 
the ſaid report (unleſs cauſe,) he has not been 
able to get the ſaid order ſeryed upon the ſaid 
. ſeveral defendants by reaſon the ſaid defendant 
_live ata great diſtance from each other in ſeveral 
counties of England, as by the affidavig annexed 
K * | 
Lour petitioner therefore maſt, humbly prays 
your Honour, that ſervice of the faid or 
der on the ſeveral clerks in court (who are 
concerned for the ſaid ſeveral defendants in 
this cauſe,) may be deemed good ſervice 
on the ſaid ſeveral defendants. 


Aud your petitioner ſhall ever pray, &c, 
Petition 


* 


ian 


f baun, (66 cn 


Between A. B. plai nel, 
C. D. le., * 


to the right honourable, Ke. 


The bimblepetitiowaf;" eo! Wye I 


Shrweth, Fx * 1 


þ N upon 7 beating of. 


faule to enter s fret order ee ** 


W. 
* 


1 


1 
* 


9 . 


1180 


* 


1 7 * * 


als he 
Was pro- 


nounced, which 1H lines been, drawn up and paſſed 


by the Regiſter z hut the time for. en 
being elapſed by the rules of the court, 


Tour 


petitianer therefore humbly. prays your 


Honour, that the ſaid decretal order may 


ene nunc pro tune. 


1 7 


nd your- petitioner ſoul wur pro, &c. 


Me N 


Petition. to gn and inrol 3 1 


AQ TINT 


tunc. 


= 


— Ts v2 A 


Basen B. b ag! 


N | C. D. defendant. 
bonoradley NH: 


+ the the right 


The bumble beni of the plan, 8 


Hbe welt. 


#4 [ 


11 (+ 
4 'Þ *> Pq ts 
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HORS ed 


1 1 


A 4 
AC 
5 


0 15 


HAT Gen for ene add 1. 


decree in this cauſe i 
9 rid rules of the court. 
Your petitioner therefore bond 
Honour, that he may be ac 


1 


yo 


pe; rypon, Bad 


1 


prays your 


rty to ſign 


and ꝭ inrol the ſaid dectee nunc pro tunt,” | 
| Aud your pilitioner ſhall cver pray, &c. 


* 


4 N 


e . Hetittens, [che formsof] 
A petition for an infant truſtee to convey, pur 


. 1728, the ſaid indeature of releaſe, beingaripartite, 


E. lis wife did grant, releaſe and convey unto the 


houſe, called or known hy the name of B. H. o 
therwiſe vith its rights, members and ap 


aſſigus, ad the ſaid JC. his heits, executors, at 


5 Wo. C 
* 


uant to Stat. 7 Ann. 
To the right bonourable, &. 


The bumble petition of M. C. widow and adnis. 
Aratrix of J. C. Eſq; deceaſed, 
Sheweth, ts da MAY IEEE 


HAT by indentures of leaſe and releaſe 
bearing date the 26th and 27th days of Ju 


and ade between N. X. of the town and count 
f S. Merchant, of the firſt part, T. Ad. of the 
fich toten and eounty, Merchanc, and E. his wit 
oft the lee pare, cad your petitioner 3 ſaid las 

huſband by dhe name of 7, C. of J. in the couny 
of S. Eſq; vf che third part, reciting as in the (ai 
Iindentire of releaſe is recited; and for the conſide. 
rations therein mentioned, the ſaid V. K. H. M. and 


at bs nn — SE. 1 


ſaid J. C. all that capital meſſuage or manſion: 


purtenances, ſituate and being in the town of 8. 
aforeſaid, to held to the ſaid 7. C. his heirs and 
aſſigns, ſubje& to a certain condition or proviſo d 
redemption on the payment of the principal ſum o 
one thouſand pounds and intereſt, * 6 ſaid 1, 
M. and E. his wife, or either of them, their « 
either of their heirs, executors, adminiſtrators a 


miniſtrators or aſſigns, on the day of Dec 
"der i . 90 85 

That the ſaid money. was not paid according 0 

the ſaid condition or provjſo, and there now remain 
juſtiy due and owing tothe eſtate of the ſaid 7. ( 
upon the laid mortgage, the principal ſum of eight 

8 4 R hundtel 


= 44 4 _ A 


Petitlons, [the forms of. 


teteſt. Wr $42 yak Nn 

That the ſaid J. C. the mortgagee is lately dead 
inteſtate, leaving J. C. his ſon and heir at law an 
infant, under the age of twenty - one years; and 


deceaſed, hath duly obtained letters of adminiſt ra- 
tion of his perſooal eſtate, and is thereby, amongſt 
other things, become intitled to the principal mo- 
ney and intereſt now. remaining due on the ſaid 
mortgage. ä ' | 

That your petitioner is adviſed that the ſaid J. 
C. the infant, is a truſtee of the legal eſtate of the 
ſaid mortgage, for the benefit of your petitioner, 
and enabled ro convey within the intent and mean- 
ing of the ſtatute made in the 7th year of the reign 
of her late Majeſty Queen Aune, intitled, An alt 10 
enable infants who are ſeiſed or poſſeſſed of eftates in 
fet in truſt, or by way of morigage, to make convey- 
ances of ſuch eſtates. 


Your petitioner therefore humbly prays, that 
your Honour will be pleaſed to order the 
ſaid J. C. the infant to convey his legal 
eſtate in the ſaid mortgaged premiſſes to 
your petitioner, or as ſhe ſhall direct; or 
that your Honour will make ſuch- other 
order for your petitioner's rehef in the pre- 

miſſes, as to your Honour ſhall ſeem meet. 

And your petitioner ball ever pray, &c. 


Let it be referred to 4 Maſter to examine and 
certify whether this is a mortgage within the meaning 
of the ſaid aft, and how much is due, and to whom 


the mortgage money doth belong; and after the Maſter . 


ſhall have made bis report, ſuch farther order ſhall be 
made as Hall be juſt, | 
| . Petition 


hundred pounds, with a conſiderable arrear of in- 


your petitioner bei the widow of the ſaid J. C. 


141 
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Petition for a perſon come of age to enlarge ting 
Por ſhewing cauſe againſt a decree, 
Between A. B. plaintiff, 
. . D. defendant, 


To tbe right bonourable, &c, 
The bumble petition of the defendant, 


Sbetvetb, pets | 
HAT upon hearing this _ before yout 
| Honour the — day of —— 1740, your pe- 
titioner being then an infant, it was (amongſt other 
things) decreed, That in default of your petitioner's 
paying what ſhould be certified due to the plaintiff 
for principal, intereſt and cofts on the mortgaged 


Sex, in queſtion, at ſuch time and place as the 
aſter ſhould appoint, that then your petitioner t 
might be abſolutely forecloſed of all equity of re- 
demption to the ſame, unleſs your petitioner (being f 
the heir at law) upon ſervice of a ſubpæna for that te 
purpoſe, ſhould within ſix months, after he attains d 
his age of twenty-one years, ſhew good cauſe to the Nc 
Contrary. | \ ti 
That your petitioner about three months ſince BN vj 
attained his age of twenty-one years, and hath been p. 
ſerved with a ſubpæna accordingly. . 
That by reaſon of the Vacation your petitioner tit 
cannot apply to ſhew cauſe againſt the ſaid decree ¶ to 
(if he ſhould be adviſed ſo to do) and for that the ap 
plaintiff. cannot be a ſufferer, being in poſſeſſion of ha 


the premiſſes; 


Your petitioner therefore moſt humbly prays 
your Honour, that he may have till _ 


Petitions, [the forms of.] 
end of the next Term to ſhew cauſe againft 
the ſaid decree, and that in the mean time 
the ſaid plaintiff may be ſtayed from ma- 
king the ſaid decree abſolute againſt your 
petitioner. 
Aud your petitioner, &c. 


Petition to tax a ſelicitor's bill of coſts. 
To the right honourable, &c. 
The bumble petition of A. B. 


Sheweth, 

Ta, T your petitioner ſome time ſince em- 

loyed one Mr. C. D. (one of the ſolicitors 
of this "court) to proſecute, ſolicit and defend for 
your petitioner, diverſe ſuits depending in this court, 
and ſeveral other matters, as your pune” s at- 
torney and ſolicitor. 

That the ſaid ſuits and matters being all long 
ſince concluded; your petitioner has often applied 
to the ſaid Mr. D. to make out his bill of fees and 
diſburſements, and to give your petitioner an ac- 
count of what monies he had received of your,pe- 
titioner for and on account of the ſame, and to give 
upand deliver to your petitioner all his deeds, pa- 
pers, writings, books of account and vouchers, 
which he hath or ever had, belonging to your pe- 
titioner z your petitioner at the ſame time offering 
to pay and ſatisfy the ſaid Mr. D. for what ſhould 
appear to be juſtly due to him. But the ſaid Mr. D. 
hath hitherto neglected to do the ſame. 


Your petitioner therefore moſt humbly prays a 


your Honour, that the ſaid Mr. C. D. may 
be ordered to deliver to your petitioner his 
bill of fees and diſburſements, and that the 

| ſame 
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144 Petitians, [tbe forms of.] 
ame may be referred to one of the Maſten 
of this court to be taxed, and that the (aid 
Mr. D. may be examined upon interrogy. 
_ tories, ↄr account upon oath, as the Maſter 
| mall think fit, as to all ſums received o 
bk paid by or to the ſaid Mr. D. or to his uſe 
on account thereof, or touching any article 
or charges in his ſaid bill, and that on pay. 
ment of what (apy thing) ſhall appear due 
to the ſaid Mr. D. or in caſe he is overpaid, 
that he may refund and repay to your pet. 
titioner the overplus, and that he may beor. 
= dered to deliver to your petitioner upon 
oath, all deeds, papers, writings, books of 
account and vouchers, which he hath, 
ever had, of or belonging to your petition- 
er; your petitioner hereby ſubmitting to 
y what ſhall appear due to the faid Mr, 
5 and that all proceedings agaioſt your 
petitioner may be ſtayed till che Maſter 

ſhall have made his report. | 


hs. 
* 

LAS. 
'*- ” I 
oy — , 


12 - . 1 . CRY a 


And your petitioner, &c. 


Another of the like kind upon a bill delivered. 


Between A. B. plaintiff, 
C. D. defendant. 
To the right honourable, &c. 1 
be bumble petition of the plaintiff, obt 
Sheweth, 990 26 


* T your petitioner employed one Mr, 
or” G. H. (one of the ſolicitors of this conrt) 00 
proſecute and ſolicit this ſuit, 


That 


Mr, 
) t0 


[hat 


Petitions, . [the forms of.] 
That the ſaid Mr. C. hath delivered a bill of fees 


and diſburſements to your petitioner, which your 


titioner conceives to be very extravagant; and 
the ſaid Mr. G. H. threatens to ſue your petitioner 
for the ſame, though your petitioner was always, 
and is ſtill ready and willing, and hereby offers to 
pay the ſaid Mr. G. his juſt fees and diſburſements. 


Your petitioner therefore moſt humbly: prays 
your Honour, that it may be referred to one 
of the Maſters of this court to tax the ſaid 
Mr. G.'s bill, and that all proceedings at 
law againſt your petitioner may in the mean 
time be ſtayed, 


And your petitioner ſhall ever pray, &c. 


Petition that depoſiti on may be opened, publiſhed, 


copied, and ſealed up again, 


Between F. C. plaintiff, and 
G.G. and H, H. defendants. 


To, &c. 
The bumble petition of the plaintiff, 


Sheweth, a 


T H A T your petitioner filed his bill in this 
honourable court againſt ſaid defendants, and 
obtained order to examine witneſſes, de bene eſſe, 
and ſeveral were examined by commiſſion in the 
country accordingly ; and particularly one James 


Haines was examined by your petitioner, and croſs 


examined by defendant G. G. on ſuch commiſſion, 
which ſaid James Haines is ſince dead, and the 
ſaid defendant having brought an action againſt 

Vor. I. L your 


r +5 


28th April, 1778. Be it 


| petttlons, fk forms 8 


your petitioner for (/et_out natare of ation) for the 
trial whereof at the ſittings after this preſent Eater 
Term, in His Maj es Court of King's Bench, 
for the city of notice is given. 


Your petitioner therefore moſt humbly prays 
your Lordſhip, that the ſaid commiſſion 
may be opened by the clerks in court for 

plaintiff and for defendant G. G. and that 
the depoſition of the ſaid James Haines, on 
his original and croſs examination, may 
be publiſhed, copied, and examined; and 
then that ſaid commiſſion and depoſitions 
be cloſed and ſealed TI by ſaid clerks 
in court, under their hands and ſeals. 


And your petitioner, &c. 


ſo, being conſented to 
by clerk in court for 
6. G. hereof give no- 
tice forthwith. 
Batburſt C. 


I conſent to the prayer of the above petition, if 
your Lordſhip thinks fit to order ſame. 


Petitions, [che forms of ] 1 — 5 


Petition that ſerving writ of execution on clerk 
in court of abſconding defendant may be good 


ſervice on bim. | 
Between A. B. plaintiff, | | 
CG. De defendant. 


To, &c. 
The bumble petition of the plaintiff, 


Sheweth, 1 
H A T by decretal order made on hearing 
this cauſe, it was referred to Maſter Org, 
to take an account of all dealings and tranſactions 
between your petitioner and defendant; and that 
what the Maſter ſhould find to be due on balance, 
ſhould be paid accordingly. | 

That Maſter by his Report, dated —— —, 
certified there was due from defendant to your pe- 
_ on balance of the aforeſaid account, the 
[lum of — —. 

That by order, dated —, ſaid Re- 
port was confirmed, unleſs cauſe, and on affidavit 
of defendant's ſecreting himſelf, by your Honour's 
order, dated — ———, it was ordered, that 
ſervice of the laſt mentioned order, on defendant's 
Clerk in court ſhould be good ſervice, and by or- 
der o — — ſaid Report was abſolutely 
confirmed. | | 

That, in order to enforce obedience to ſaid de- 
Cree, on the ———— day of —————, your 
utioner cauſed writ of execution of ſaid decretal, 
and other orders, and Maſter's report, to be ſealed ; 


and from that time to this, bath uſed repeated 
endeavours to ſerve defendant therewith, but he 
L 2 | | RE I 1 | 


* 


| Petitions, Tthe forms of.] 


ſo ſecretes himſelf, that your petitioner hath | nat 
been able ſo ta do; as by affdavit annexed ap. 


: 


Fee n ded: 


Your petitioner therefore moſt humbly prays 

your Honour, that leaving copy of ſaid 
writ of execution at 'defendant?s houſe, to- 
gether with ſervice thereof on his clerk in 
court, may be deemed good ſervice on 
ſajd defendant, 


Aud your petitioner, &c. 
Petition to vacate recognizance of Receiver and 
| bis Sureties. 811 


Between M. C.— — plaintiff, 
V. R. and others, defendants. 


To the right benourable the Maſter of the Rolls, 
The bumble petition of C. B. 


Sheweth, | 

HAT by order made in this cauſe 14th 
February laſt, it was referred to Maſter Or4 
to appoint à receiver of the rents and profits of 
the teſtator's real eſtate, and purſuant thereto, fail 
Maſter appointed your petitioner receiver thereof, 
That on 23d day of Fuly, 1770, your petitioner, 
together with H. B. and L. C. entered inio a recog: 
nizance to the right honourable the then Maſter of 
the Rolls, and Thomas Harris, Eſq; then one of the 
Maſters of this court, in. the ſum of 5000. each. 
with condition for your petitioner's duly and au- 
nually accounting for what he ſhould receive out 
of the rents and profits of the ſaid eſtate, and 4: 
C4 he | " feng 


defendant V. R. 


in 


Petitions, [the forms oft! 
ſweting and paying ſame, according to the direc. 


tion of the court. 


That your petitioner hath paſſed his account 
down to Lady-day laſt, and ſaid Maſter hath by 
his report certified there then remained in your 
petitioner's hands, on the balance of his account, 
the ſum of — . —, which belonged to the 


That by an order made in this cauſe, öth day 
of June laſt, it was ordered, that your petitioner 
ſhould deliver to the defendant V. R. poſſeſſion of 
ſo much of teſtator's real eſtate as then remained un- 
ſold, and that he ſhould pay to ſaid V. R. the 
ſaid ſum of —— ——, the balance remaining in 
your petitioner's hands, as aforeſaid, and there- 
upon he was to be diſcharged from ſaid receiver- 
ſhip, and be at liberty to apply to court to. have 
the recognizance entered into by him and his ſure- 
ties, vacated, | 

That poſſeſſion of ſaid teſtator's real eſtate then 
remaining unſold, hath been accordingly delivers 
ed to ſaid V. R. and ſaid balance fw, 
ſo as aforeſaid, reported to be in the hands of 
your petitioner, hath alſo been paid to ſaid . R. 
purſuant to ſaid order. 8 5 


Your petitioner therefote moſt humbly prays 
your Honour, that ſaid recognizance enter- 
ed into by your petitioner and his ſaid 

ſureties as aforeſaid, may be vacated ;z and 
that the proper officer may attend your Ho- 
hour with the record of the ſaid recogni · 


zance for that purpoſe. | 
And your petitioner, &c. 
1. 2 8 . Petition 
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Petition for further adjourning cauſe. 


Between D. . — — plaintiff, 
C. M. his wife, and others, defendant, 

To the right bonourable the Maſter of the Roll. 

be bumble petition of the plaintiff, 

. Cheweth, | 
INH AT your petitioner having procured his 
cauſe to be ſet down to be heard before your 
Honour for Eaſter Term laſt, your petitioner 
ſerved all the defendants (except the defendant C. 
M.) with fubpænas to hear judgment, but the ſaid 
C. M. being a perſon very difficult to be met with, 
your petitioner could not ſerve him with ſubpens 
to hear judgment; and thereupon your petitioner 
obtained an. order, bearing date 10th day of 
May laſt, to adjourn the cauſe to the 1ſt day of 
cauſes in Eaſter Term next; and accordingly your 
petitioner took out another ſubpenae to hear judg- 
ment, 28th of this inſtant April, in hopes your 
petitioner. ſhould have been able to have ſerved 
im therewith ; but ſaid C. M. having no ſettled 
place of abode, and being fo very difficult to be 
met with, your petitioner hath not been able to 
. ſerve him with the Jaſt mentioned 1 although 
your petitioner hath uſed all poſſible means for 
that purpoſe; and in regard the adjourning this 
cauſe is in your petitioner's own delay, and ſame 
. ſtands laſt in your Honour's paper for the day of 


ny 


cauſes in the enſuing Term. 


Your petitioner therefore moſt humbly prays 
your Honour that this cauſe may ſtand 3 
| r 


ne A. , ̃]⅛˙— Jt. 19. —_ 7” SY ow 
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ther adjourned do the r of cauſes in 
Trinity Term next. 


4nd. your petitioner, wh 440 bound, 1d, 
ET MS. wg 


Petition for Jelivering up committee's bond, in 
order that the ſame may be cancelled. | 


In the. matter f the late J. B. lunatic deceaſed. 


7o the right hongurable the Lord High Chancellor of 
| Great. Britain. | | 


The bumble petition of H. H. // executor of . 
C. B. geceaſed, l. 5 of OP B. na 
deceaſed, 


855 
HAT a commiſſion of 1 having iſſued = 
againſt the faid J. B. the lunatic, C. B. late 
of the city of B. merchant, his brother, was ap- 


— committee of the ſaid lunatic s perſon and : 


That in the month of December 17775 the bid 

B. the lunatic, departed this life à batcheſor, 
leaving the ſaid C. B. his brother, M. H. of the 
ſaid city of B. widow, his ſiſter, and your peti- 
tioner, and p H. ſince married to J. F. the 85 in 
of che in the cou ty of Glouceſter, ; "the 

only. children © 2 then deceaſed, Kother 
a of the ſaid, B. „the lunatic, his only next of 


ke the ſaid 75 B. the committee, after the de: 
of the ſaid F. B: the lunatic, duly paid and 
diſcharged all the 7 * of the ſaid lunatic then 
ny ns accompted with the ſaid M. H. and your 

L 4 petitioner's 


A2 Petltlons, [the forms of. 
petitioner $ ſaid fiſter J. F. for the perſonal eſtate 
of the ſaid F. B. the lunatic, and paid them their 
roy diſtributive ſhares of the ſaid Perſonal 
eſtate. - | 
That your petitioner, the faid M. H. and your 
petitioner's ſaid ſiſter J. H. did by deed poll, beat. 
ing date th July, 1778, releaſe the ſaid C. B. his 
heirs, executors, and adminiſtrators, - and alſo the 
real and perſonal eſtate of the ſaid J. B. the lunatic, 
deceaſed, fram all claims and demands on account 
of the ſaid C. B. having acted in the management 
of the real and perſonal eſtate of the ſaid lunatic, 
or which they the ſaid M. H. your petitioner, and 
his ſaid alter then had or might have againſt the | 
real and perſonal eſtate, for any matter, cauſe or 
thin ag relating aaa 
at the ſaid C. B. the committee, departed 
this life ſome time in the month of O#ober lat, 
having firſt duly made and publiſhed his laſt will 
and teſtament in writing, and thereof appointed 
| your . petitioner and 7. B. of the ſaid city of h. 
merchant, ſince alſo deceaſed, ene cuts. who 
have duly proved ſame, 
That H. H. your petitioner's late Tather! {one of 
the obligors in a certain bond entered into by the 
ſaid C. B. deceaſed, and J. H. of W eftbury upon 7. 
in the county of G. Eſq;) is dead; and your peti- 
tioner is his eldeſt ſon and heir at law, and alſo 
ſole executor named in the laſt will and teſtament 
. the ſaid H. H. deceaſed. 
Tour petitioner therefore moſt humbly prays 
_ your Lordſhip, that the bond entered into 
the ſaid C. B. deceaſed, the committee 
of the ſaid lunatic, and his ſureties, may 
be delivered up to your petitioner, to be 
cCancelled. 


And your e ever pray: Re 
=—_ Priitio 


Peron, loo o 


Petition * P commiſſion f K l 


To the right honourable Henry Earl Batburft, 255 
. Higb 8 of Great-Britain, and the Lord 
Chef Juſtices of both Benches at Weſtminſter. 


7 be bumble petition of ſeveral land-owners and occu- 


piers of the weſtern parts of the county o 
3 limits herein after mentioned, whoſe names 


are bereunto ſubſcribed, for and on the bebalf 


of themſelves, and the reſt of the ſaid land-owners, 
and occupiers within ſaid weſtern part. 


Sheweth, 


and copfines of the ſame, is now expired. 


Your petitioner therefore moſt humbly prays 
your Lordſhips to grant a new commiſſion 
of ſewers, for the ſaid weſtern part, limits, 
borders and confines of the ſame, directed 
do the perſons named in the liſt hereunto 
annexed, or to ſuch others as to your Lord- 

ſhips ſhall ſeem meet. 

And . * 


Let a commiſſion of ſewers 
for the weſtern parts of 
the county of ———, _ 
iſſue, directed to the ſe. 
veral perſons, in the lift 
here under named. 
5 Bathurſt C. 
Mangſield, 
. Wm. De Grey. 


wana 
AF 


ng 


HA T the laſt commiſſion of Gigi, forthe 
ſaid weſtern part and limits, and the borders 


” 
153 


- Petitions, — 


N. B. Land Chancellor's — hath a fee o 


one guigea for e ned by h; 
| 2 and A of the Chiefs clerks half 1 


N the ** er is about Fre Puuh 
Petition fo ſuperſede eee of We 
In matter of Francis Gibbons zontrupi 


6 «7 * right honourable the Lord High 2 Þancellt 
ef Great Britain. - 


« The bun petition of ths ſaid Francis Gibbons, 
« the bankrupt, | 


_ Showeth, L 
HAT a on 9 by bankrupt, under 
the great ſeal of Great Britain, bearing 
« dare at Weſtminſter, the day of June, 
** 1778, was awarded and iſſued againſt your peti- 
« tioner, upon the petition of Charles Jones of, &. 
& which commiſſion was directed to certain com- 
86 miſſioners therein ſpetially named and avtho- 
4 rized, the major part of whom found and declared 

< your petitioner bankrupt (a). 
(b) Inſtead of this allegation, you may inſert 
the following one, via. That the ſeveral perſons 
R. whoſe names are hereunto ſubſcribed, are all the 


LD EEE nn Peer na 
your petitioner 's eſtate 

engit and your petitioner bath 1 85 2 EI 
commiſſioners.” 

( That. the ſaid Charles June the petit) 
ce creditor of your petitioner, who hath prove 
Fe —— as' by the certificate of the ſaid "ers, hereunto annet- 
© ed, appears, and as the ſaid Charles Jones is con that the ſaid com- 
% miſſion ſhould be ſuperſeded, and for that purpoſe hath fignifies bis 
ec conſent in writing to the prayer of this petition, at the foot hereof, as by 
er affidavit alſo annexed, appears. | 
« Your petitioner —_— &c. [atbefore,] 


a debt under 1 


« + creditors 


1 
* > - 74 «2 n 
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'Petitions, {the forms of.] 


« creditors of your petitioner, wha have proved or 
claimed any debt under the ſaid cammiſſian, as 
« by the (1) certificate if the ſaid commiſſismero, 
: : 5 AM ” <1 hereunto 


— 
—— 


(1) Certificate (a) of the commiſſioners to the great 


ſeal of the proceedings bad under the commiſſion, to 
ſuperſede the ſame. e 


x 


« In MY matter of | 66 To the right h r , rable 
« Francis Gibbons, |  « the lord high chancellgr 
«6s bankr u Pts 66 of Great Kaz Al | 


« We whoſe names are hereunto ſubſcribed, being the 
« major part of the commiſſioners named and authorized in 
« and by 4 commiſſion of bankrupt, bearing date at ef- 
% min/ler, the————day of Fuze, 1778, awarded and 
« ifſued againſt Francis Gibbons, of, &c. directed to us Tho- 
1% mas Nugent, John Gaſtoigne Fenſhawe, eſquires, and John 
« Aon, gentleman, ß er with John Scot, eſquire, and 
« Samuel Deniſon, gentleman, do humbly certify to your 
* lordſhip, that we the major part of the ſaid commiſſioners | 
on the ſaid —day of June, having begun to put 
« the ſaid commiſſion into execution, againſt the ſaid Francis 
« Gibbons, did find, that the ſaid Francis Gibbons did, be- 
fore the date and ſuing forth of the ſaid commiſſion, become 
« bankrupt within the intent and meaning of the ſeveral 
« ſtatutes made, and now in force, concerning bankrupts, 
« ſome or one of them; and did therefore * the ſaid 
« Francis Gibbons, bankrupt, accordingly. And we che ſaid 
* commiſſioners do further certify to your lordſhip, that 
* Charles Jones, John Partridge, Jobn Leigh, Jebn Merith, 
« James Welch, Charles Dennis, George Adams, Edward © 
« Smith, Robert Bond, Charles Meriton, George Welp, Jonas 
Strong, James Lally, Daniel Goodreer, Charles Church, Jobs 
*« Lloyd, Pater Sainthull, are the only creditors of the 
* ſaid Francis Gibbows, who have ed debts under'the 
* ſaid commiſſion. And we the ſaid commiſhoners do fut- 
ther humbly certify to your lordſhip, that we did meet 
«« purſuant to notice in the London Gazette for that purpoſe, 


. 6s on —— the day of the ſaid month of June, for the 


| 66 proof 
(e) To be engroſed as a treble fix- penny bam ed ſheer of paper, 


% day of Jah, in the year of our Lord 1778.“ 


„ rupt awarded and ſued, and now in proſecution again 


certificate, and thereby certified to the right honourable 


and 
a debts under the fad commiſſion :* 7 if the fa be fo 


, 


Vetittans Ithe forme of! 
4 hereunto annexed, appears, and as all the fi 
« ereditors of your petitioner are conſenting tha 


*. theſaid Da ſhould be ſuperſeded, and fo 
« that ae have ſignified theit conſents in writ 


— R — — q - . * 2 
* 4 . 


— 4% Re” 4 
* 1 


unn 


* * , 


"Ec gef of Jebts (a), and you Pen ast 1 of the ſaid 
month of June, for the choice of aſſignees (6) of the aid 
a rr eſtate and effects, when (e) no other creditor 

roved or claimed any debt under the ſaid commiſſion, at 

« Aber of the ſaid fittings. Witneſs our hands this 


Thomas Nugent, 


Jobn G. F. enſhawy, 
John Aeon. 


Memorandum of the commiſſioners Axing the abov 
certificate. 


* At, &c. 6 
„ BE IT REMEMBERED, that we whoſe names are here- 
«© unto ſubſcribed, being the major part of the commiſſioner 
« named and authorized, in and by a commiſſion of bank- 


* Francis Gibbons, of, &c, met the day and year, and at 
« the place aboveſaid, and at the inſtance of all the ſaid 
% bankrupt's creditors under the ſaid commiſſion, made our 


«« the lord high chancellor of Great Britain, that we the 
« ſaid commiſſioners had declared the ſaid Francis Gibbon, 
« bankrupt, and that the ſaid Charles Jones, &c. [as before in 
* aten were the only creditors Who had - proved or 

| « Cl aimed 


(a) “ When Fobn emer Bent Mary Combs, ke. proved devs 
ec under the ee — — if the 2 be fo 

2 day hte vba Partridge, of, — . of, &. were 
* NB "Fe 


dom 


(e) If the certificate be altered as in notes, this word e muſt be 
« and" er it ſenſe, g 


Petitions, [the forms of.! 
# ing to the prayer of this petition, at the foot 


te pears. 6 

« Your petitioner therefore moſt humbly 

« prays your Lordſhip would be pleaſed 

« to order that the ſaid commiſſion of 

* bankrupt awarded and iſſued againſt 

« your petitioner as aforeſaid, beimme-. 

* diately ſuperſeded, and that a writ of 

* ſuper ſedeas, do forthwith iſſue for that 

e purpoſe, at your petitioner's (a) ex · 

cc penc g. . | . 
* And your petitioner Pall ever pray, &c. 

Jul, 1778. © Filing the | 

t certificate of the 

« commiſſioners, and 

« the affidavit of. 

ebe it as prayed. 

| % Bathurſt C. 


« (5) We whoſe names are hereunder written, 
* do hereby moſt humbly teſtify and declare our 
* conſents to, the prayer of this petition, in caſe 
your Lordſhip ſhall be pleaſed to grant the ſame. 
* Witneſs our hands this day of Fuly, 1778.“ 
(3dly) Of 


(a) If the application ta ſuperſede the commiſſion be from the milbeha- 
viour of the petitioning creditor, you may pray that the ſuperſedeas be at bis 
nce, | | 
(% If there happens to be only one creditor ſay, „ the above- 
named Charles Jones, do, &c. my Aer n 


% / / wy wa We MD 5 5 


» 
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claimed any debt, under the ſaid commiſſion Ca). Wit» 
% neſs our hands this day of Jah. 2 | 


Jobs Scot, 
| Samuel Deniſon, 


100 If any other proceedings were had, yoy muſt ſet them forth as in c- 


« hereof, as by (1) affidavit alſo annexed ap- (1) — 


— 
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0 (zdly) 07 Motions, 


A Motion'is the requeſt of a party, made art te. 
nus to the court by his counſel,  __ 


| © And a motion of courſe is, where by a ſtanding 
rule, or the known courſe of the court, the thing 
tequeſted is to be granted without hearing both 


'+ A motion ſides : On theſe motions no ＋ notice is neceſſary; 


or courts nor will the court hear any defence againſt motions 


' oppoſed, tho* Of courſe z but the adverſe party may move to {ct 


Gren or them afide, if the orders ſo obtained be to his pre- 
it. Ae judice, or obtained upon a falſe ſuggeſtion, And 
255. Pl 4. note; moſt matters of courſe may be granted on 
IR petition as well as on moving the court. 

Other motions there are, which would be alſo of 
courſe, if the facts alledged ſtood ſingle by them- 
ſelves; but becauſe there may be ſome other fact or 
circumſtance in the caſe, locked up in the breaſt of 
the party, which the court cannot then ſee, and ſuch 
motion requeſted ſeems to be of an extraordinary 

nature; therefore in ſuch caſes the court uſually 
grants ſuch orders only ni, altho' there be notice 
given. 3 | 

There are likewiſe other motions which are not 
grounded on the general rules of the court, but are 
ſometimes beſides, or apainſt it; and theſe are 
granted of denied according to the diſcretion of the 
court, aftet hearing counſel on both ſides. 

All motions made on extravrdinary occaſions are 


very rarely granted without notice; and generally. 


in ſuch caſes an affidavit of the facts alledged muſt 


be read in court. And before any ſuch motion is 


made, and not defended by the adverſe party, an 
affidavit of notice muſt be filed, and a copy thereof 
produted under the hand of the Regiſter of the A, 


Q = —— — 2 
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need 0 prove your notice. And notices 6f mo 


| be in writing, and Every thing the party moves 
for ſhould be exprefled therein ; and the 


otherwiſe they are not good. 


They muſt be ſerved upon the adverſe party; or, 


which is moſt uſual, on his clerk in court; or deli- 
vered at his ſeat to his clerk or agent, And they 


are to be ſerved two days before the motion be 


made; as if the motion is to be made on Thurſday, 
the notice muſt be given at leaſt on Tue/day. But 


tis not good to ſerve a notice on Saturday, (but on 


Friday) to move on Monday; Sunday not being 
reckoned a day in ſuch caſes, | 
A notice of motion to receive money out of court 


muſt be ſerved perſonally, on the adverſe party, un- 


leſs the court upon a former motion has ordered ſa 
many days notice to the clerk in court, as may be 
ſufficient to ſend his chent notice, and to have his 


anſwer ; or if he be in the kingdom, but hard to be 


found, upon an affidavit thereof, ſuch notice may be 
ordered to be ſerved on the clerk in court. 


Motions may ſtand over to be heard another 
day where the court thinks fit. And if a notice of 


motion be given thrice and not moved, the pa 
giving it ſhall not move. the ſame notice a four 
time: But the adverſe counſel, upon producing 
theſe four notices, may pray the court that the party 
may pay the coſts of the three former notices before 
he moves the fourth notice; which the court gene- 
rally orders: And if it be a matter of weight, and 
many counſel fee*d, the court will order èoſts to be 
_—_—y a — — 400 25 | ah 

erm, every Txe/aay, Thar/lay, an alurday $ 
are days for ſeating writs, except they be ſuch Ho- 
lidﬀays when the court don't fit, Ahd motions of 
courſe are uſually made every day in Term at the 
filing of the court, after the cules are heard; But 


every 


they muſt be 
ſigned by the clepk in court, attorney or ſolicitor, - 


Of Votlons. 5 


every Thurſday.in Term is appointed by the court tq 
hear motions in general; and no cauſes are heard 
that day : And fo are the firſt and laſt days of the 
Term for motions only 

In the Vacation, only the. ſeal. days appointed 
by the Chancellor are days of motion; but the 
morning after Term, motions are made at the 
Rolls. | 
And a notice of motion may bei in this manner, 


Between A. B. plaintiff, 
C. D. defendant, 


Is a, 
H E defendant intends to move the court on 
Thurſday next, [if in the Vacation you adi 
« being the firſt General ſeal,“] or ſo ſoon after 
as counſel can be heard, that the time for redeem- 
ing the mortgaged premiſſes in queſtion in this 
cauſe may be enlarged for three months, this being 
the day of — 1778. 


H. Solicitor for the defendant, 


Notice to agent, as well as perſonal notice, vil 
age N. Vez. Rep. 48. 


0 4thl y,) Of References 


Reference is an order of the court, whereby 
divers matters, as exceptions, accounts, &. 

we referred to a Maſter to examine, and make his 
reports therein; to the end that the court may make 
an order abſolute, and determine ſuch matters. 
And ſometimes Maſters are impowered, by the 
order of reference, to determine the matters therein 


mentioned, as to tax coſts and exceptions - ans 
| - ters: 


Sa ens (Ka ae acc wa 


4 Y # 


g 4 4 * 
Of References. - 
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ſwers: But reports of the inſufficiency..of anſwers 
may. be excepted.to for the determigation and Fa 


pinion of the court. $7540 at ee: KN 
References are generally made to one of the ſit- 
ting Maſlers, a r r ne hid fr iiea 
No reference ſhall be made of the inſufficiency of 
anſwer, without alledging the ſpecial cauſes in the 
exceptions. And 4a, reference of the ſtare of the 
cauſe is but rarely granted z except by conſent of 


parties, and the ipecial order of the court, where 


the court orders the Maſter to ſtate ſuch a matter 
of fact ſpecially to the court, 1, 4. 
And no reference, ſhall be made upon a demur- 
ter, or queſtion touching the juriſdiction of the 
court; but ſuch demurrer, c. ſhalt he heard and 
determined by the court. | 3 

After examination of witneſſes, no reference is 
to be made to a Maſter to detetmine the matter, 
unleſs by the ſpecial order of the court, and by 
conſent of the parties. Vide Toth. 47, 48. But 
a cauſe may, by conſent, be —_— to arbitra- 
tors; and their arbitration will be in nature of a 
report (which arbitration muſt be confirmed. by 


the court like a report ;) and ſuch arbitration may 


be alſo excepted to, and thoſe exceptions deter- 


mined by the court. Upon hearing cauſes, all 
matters of account, and other matters (except in 
cifeSof very great weight) which, are determined 
by the court, are .generally referred to, a Maſter 
with ſome directions how to proceed therein, and 


in making his report, And upon application to 


the court, by conſent of parties, accounts may be 


examined into before hearing; But the common 


method now, is not to examine to a matter of ac- 
count till after hearing, which, is to be befote a 
Maſter, if the witneſſes be in town, Fc. but if 
they are not, then by commiſſion directed by the 
Makers ee FOR. (dub, 160... 


The 


156 


162 


verſe clerk in court, or on his clerk or agent at 


to ſhew for what they are taken out, and upon what 


they are in general not furniſhed with office copics 
of the proceedings left with 


Of Refererices. 

The order of reference being produced and 
ſhewn to the Maſter, or left at his office, at the 
requeſt of the party, his clerk in court or ſolicitot, 
he iſſues a warrant appointing a time and place, 
uſually his chambers, for the parties concerned to 
attend him; which being ſerved on the adverſe 
party's clerk in court by 1 and delivering 
a copy; if he attends not, the Maſter will grant 
a ſecond warrant, appointing a further day ; and 
if he does not attend, a third warrant iſſues, which 
is commonly called a peremptory warrant; and 
then not attending purſuant thereto, the Maſter, 
on oath of ſerving the three warrants on the ad. 


his ſeat, will proceed and make his report ex parti, 
of that ſide that attends and defires it. And parties 
may attend the Maſter with their counſel, clerk in 
court, or ſolicitor, or all of them, as they ſee cauſe, 

And generally where a matter of account is te- 
ferred, before you form any charge, you take out 
a warrant to produce all books, papers, &c. which 
is uſually ordered by the decree, ” 


Note; It is uſual to underwrite all your warrants, 


to be attended, as that The plainiiff bas left bis 
charge, and after the firſt warrant, To proceed on 
the plaintiff *s charge, and the like; but ch 
warrant is ſeldom or never attended upon, by ad- 
verſe party's folicitor or clerk in court, becauſe 


” 
* » 


Maſter.. 

And if the Maſter cannot go thro' with the mat. 
ter referred to him upon the ſecond warrant, you 
may take out a third, fourth, &c. and as many 2 
you pleaſe till he hath, Sh | 

In proceedings before the Maſter upon accounts, 
or taxation of coſts, vouchers are generally ex- 
pected for ſuch things as do not certainly appear 

| | . 


* 


Ot References. | 163 


in themſelves, or as a neceſſary conſequence of 
{>me other thing already proved or certain, or 
where there is not a violent preſumption, St. 
Therefore *cis adviſeable to preſerve all papers and 
writings whatſoever relating to the cauſe, which, if 
not admitted by the other ſide, muſt be proved, be- 
fore the Maſter can allow them as evidence. | 

And if either party, by his count], clerk or 
| ſolicitor, admits a matter of fact, the Maſter ought 
to make an entry thereof in his minute book, 
which the party admitting in his preſence ſub- 
ſcribes z and this is concluſive to ſuch party, and 
the other [ide ſhall not be put to any proof of that 
matter. Vide Ord, Chan. 2 54. 

Regularly no perſon is at liberty to object to or 
defend the proceeding before the Maſter upon any 
account, or taxing coſts, but ſuch of the parties as 
ſhall actually pay for an office-copy of ſuch account 
or bill of coſts from the Maſter. 5 

In matters of Ron where june are fort 
fullings or under, then the party making an affi- 
davit 1n writing before che Ma er (if the party 
lives in town, or if in the country, before a Ma- 
ſter extraordinary) that ſuck ſums have actually 
been paid, they will be allowed by the Maſter on 
the party's own oath ; but if ſuch ſums are aboy 
forty ſhillings, the party muſt gane witneſſes 
DI the Maſter, or by commiſſion, to prove 
thoſe ſums paid, unleſs the other fide will admit 
ſuch ſums to be paid. 

A defendant having anſwered the bill cannot af . 
ter refer it for ſcandal. 2 P. Will. 311, 

Aﬀter an order to refer an anſwer for inſufficiency, 
tho* it cannot be referred for impertinence, yet it 
may for ſcandal, I bid. \ 

Bridgeman Ld. K. and Grimſton Maſter of the 
Rolls, declared it as a rule and courſe of the court, 
da reference to a Maſter, to ſtate an account upon 
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a moriga gage, That all money paid as ſurety ſhall be 

reckoned as principal money from the time of 
payment, and intereſt to be allowed accordingly : 
And ſecondly, If lands in fee and for life be joined 
in mortgage, if the fee be not ſufficient at the 
time, the life ſhall be valued only as it was at the 

time, ſix or ſeven years purchaſe, and not accord. 
ing to the enjoyment ſince, be it een years of 
more. 2 Keble 376. pl. 31. 


Note: In taxing the coſts ariſing! to the plaintiff 
and defendant's ſolicitors on this buſineſs, they are 
allowed for all office-copies, and alſo 2 5. for the 
warrants each, and 25, for copy and ſervice of each 
warrant, and 63. 8 d. for each attendance on n the 
Maſter under a warrant, 


If a matter of maintenance be referred to a Ma- 

. ſter on the hearing of a cauſe, the order of reference 
"muſt be drawn up, paſſed and entered, and a copy 
ſerved on the adverſe party's ſolicitor or clerkwin 
court, afterwards you lay the order, and a ſtate of 
facts or propoſals for the allowance you would 

. have; ſtating the fortunes the infants are intitled 
— -_ and the ordering part' of the order before the 
Ki "Maſter; then take out warrants, and ſerve on the 
z4 Parties intereſted ; on the laſt warrant 
Maſter at the time, and produce your warrants, 

- andproceed to ſtate the caſe or oppoſe it (46 th 


caſe may he.) 


oooh iſt Warrant —The plnif bath 1 a prep 


theſe wars For Maintenance. 
rants, 


2d Warrant.— A. kin time J fa confer t 
plainti 's proprſal for een e | 


40 War 


11 


>- 
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zd Warrant, —At- which time J ſhall allow the 


plaintiff 5 pr opofal for maintenance. = 


| Note : If the father of the infant whoſe maintenance 


is ſettling before the Maſter be alive, an affidavit. of - 


bis conſent is neceſſary to be made and produced before 
the Maſter, but the ſame need not be filed, 


(5thly) Of Reports, | 


Report is a Maſter's certificate to the court; 
A how the facts or matters referred by the 


court are, or do upon examination appear unto 


him, or of ſomething which is his duty to inform 


the court of. 


Bill in infant's name by a relation, as prochein 
amy, to call the mother to an account; on affi- 


davit of ſeveral other relations, that this ſuit in the 


infant's name was out of pique, and not for the 
infant's good, the court referred it to a Maſter, 


who reporting the matter to be ſo, the ſuit was 


ſtayed. The Maſter's report, if not excepted to; 


muſt be taken to be true; and in cale of exce 


tion to fact certified, the proof lies Go 2M pany? 
arThe mull at leaſt falſify it 


ſhall be preſumed prima facie to be true, and turn 


P. 


» 
athdavit ; for tho? 
there is no reaſon that The M Wers report ſhould 


be arbitrary and concluſive upon any one; yet it 


it on the other ſide to ſhew the contrary. 3 P. 


Will. Rep. 140, 142. 


7 


No Maſter ſhall, on the importunity of coun- 
ſel, or any other perſon, make a ſpecial report, 
or that his 
ulty, leads 


uoleſs required by the court to do 
own —— with reſpect to 


him thereto. Ord. Chan. 144 


And by the ſame order, reports muſt be drawn 
as ſuccinctly as may be (reſervi 
90 M 


ſ 
dicke 


bl 


ng the matter clearly 


3 


for 


165 


T3 
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for the judgment of che court) and withovr recit:] 
of the ſeveral points of the order of reference, or 


the debates of counſel ; unleſs in caſes where the 
Maſters are doubtful, they briefly repreſent the 
- reaſons inducing them fo to be. 


Where a certain time was prefixed for making 
a report, and it was made after that time, it was 
diſallowed. Vide Chan. Ca. 179. And generally, 
if the court by an order prefix a time, and the 
Maſter makes his report after that time, it is irre- 

ular. 

, In proceedings before the Maſter, when he hath 
fully heard both parties, he prepares a draught of 
his report, and at the requeſt of either party if- 


ſues à warrant, that the parties or ſome of them do 


again attend him; who have liberty to peruſe ſuch | 
report, and take copies thereof, and after that, 


either party may again attend the Maſter, and 
take out a four-day warrant, (which is a warrrnt 
' returnable in four days after date) and underwrite 
* ſuch warrant, At which time the Maſter foall fir 
Dis report; which the Maſter accordingly will gn, 
unlels either party do at that time bring in objec- 


tions in writing to the draught of fuch report, and 
take out a warrant, giving notice that he has 
brought in objeftions to the draught of ſuch report ; 
and then the adverſe party takes a copy of ſuch ob- 
jections from the Maſter; and either party may 
take out one or more warrants to be heard there- 


upon, and the Maſter allows or difallows the ob- 


jections, as he fees cauſe, and ſettles his report. 


Tho' after the Maſter hath made his report, eithet 
party may take exceptions to it, which muſt be 


argued in open court. But note; The party can. 


not regularly file exceptions to any report after the 
hearing, unleſs he firſt bring in objections to the 


draught of the report, and be heard before the 
Maſter thereupon ; otherwiſe ſuch party gives the 
| Con 


*< #*. 4% 4... 5 ag. 408 


_-- "0 8 


ye 
* = 


t References. 2 
court unteceſſary trouble, and creates unneceflary 
expence to the other party in bringing. exceptions 


might have been determined before the Maſter, 
and allowed by him, op . arguing before him the 


objections to the draught of his report,” and very 


great inconveniences may. ariſe, if this rule is nat 


adhered to. 9:55 5.0 55 10 
And theſe exceptions muſt be filed with the Re- 
giſter, at which time you pay him five pounds in 
order to anſwer the coſts in caſe it is for delay or 
other frivolous matter, or your exceptions are over · 
ruled, and then you petition my Lord Chancellor 
for a day to ſet them down, of which notice muſt 
be given to the other ſide. by ſerving a copy of the 
order on the clerk-in court, and before the day of 
hearing, you mult make his Lordſhip a copy of the 


report and exceptions, which you leave with my 


Lord's gentleman with five ſhillings. 


as 


And upon argviog the exceptions no ® evidence“ Upn ar- 
will be admitted in ſupport thereof, but what was e 
laid before the Maſter, upon the objections. Prim- ther papers. 
roſe and Bramley, Mich. Vacation 17 39. 8 


Maſter, Lord Chancellor Camden intimated that he would make an order for the Mafter 


to mark all papers allowed of in evidence before him. Mich, 1766. 


Where a defective account is carried in before 


the Maſter, you ſhould object to ſuch defects, and 
that the ſame de made perfect before him, for the 
court will not afterwatds make an order thereu 
When thgycourt by ſpecial order ſhall admit ex- 
ceptions to report, whereby money is reported 
due; after the time ſuch exceptions ſhovld have 
been regularly filed; no proceedings on ſuch report 
mall be ſtayed without giving ſecurity to pay the 
money, or bringing it into court, unleſs the court 
ſhall provide ori by particular order. Ord. 
Chim: $035 0D) 2603454257) : 
* . "4 Reports 
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Reports and certificates are to be filed with the 
Regiſter in four days after ſigning ; and he is to 
mark on the back the day of their receipt and 
filing. And all proceedings grounded on report 
not fo filed ſhall be void; and the Regiſter's cert; 
ficate of ſuch neglect ſhall be good cauſe to dif. 
charge ſuch proceedings, and for cofts according 
to the diſcretion of the court. Ord. Chan. 23). 
But this rule of filing reports and certificates in 
four days is almoſt diſuſed, and they are frequent 
filed afterwards. 

On a report to ground a decree after it is ſigned 
by the Maſter, no order can be had to confirm it, 
till it be filed with the Regiſter, and then an order 
is obtained to confirm the report, unleſs 4 the ad- 
verſe party being perſonally ſerved with ſuch order, 


report ni, ſhall in eight days after ſuch ſervice ſhew cauſe to 


taken excep- POT 


the contrary; and then the other party has eight 
days from the ſervice to except to it: But if the re- 
t be made before hearing, it needs no confirm- 


ticns ; plain» ation, but proceſs may be taken out to enforce the 
may except performance, Sc. without farther motion; unlek 


the adverſe party do in due time obtain ſome order 


Nanding bis Of court to controul or ſuſpend the ſame. And ſuch 


order of {controul muſt be obtained immediately 


30g. pl.167, after ſuch report is filed, either in Term, or dur- 


ing the General Seals after; but tho' the eight 
days be paſlt, yet if it be but lately, the court 
will, upon motion, order exceptions to be received, 
and the party to procure a report in a ſhort time. 
But no- report after hearing is valid, unleſs it be 
confirmed by order of the court; Mhich is con- 
firmed by order unleſs cauſe as before: And if no 
cauſe is ſhewn againſt ſuch report in eight days 
after perſonal ſervice, then upon affidavit of ſuch 
ſervice, and taking the entering Regiſter's certifi- 
cate on ſuch order (which certificate muſt be ſigned 
by any one of the Regiſters) that no cauſe is ſhewn 


againſt 


I wwe ww CCD 


„ 
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:gainſt that order, then upon ſuch affidavit ana 
certificate on the ſaid order, counſel moves of courſe 
to make ſuch order abſolute; and then the ſaid re- 
port is abſolutely conſimed - -w 459 {gt 
But where you cannot ſerve the order n, per- 
ſonally, or where the defendants are numerous and 
live in different counties at a great diſtance from 
one another; on affidavit thereof, the court will 
make ſervice on the clerk in court good. For an 
affidavit where the defendants live in different 
counties, and a petition that ſervice on the clerks 
in court may be good, vide under the title of affi- 
davits and petitions. 1 44 
Upon a diſmiſſion with coſts to be taxed by a 
Maſter, there needs no confirmation of his report, 
but a ſubpoena for coſts, after the report filed, may 
be forthwith taken out: And if an anſwer be re- 
ported inſufficient, one ſubpæna for the coſts, and 
another ſubpæna to make a better anſwer returnable 
immediate, may be iſſued immediately ; that for 
the coſts muſt be ſerved on the party perſonally ; 
and that to make a better anſwer may be ſerved on 
the party's clerk in court. 84 
A report being filed, the adverſe party may give 
an authority to his counſel to conſent that ſuch re- 
port be abſolutely confirmed: And ſuch counſel 
conſenting, the court will ſo order it : But with- 
out ſuch conſent the court will only order it to be 
confirmed, unleſs cauſe as before. And if, after 
a report is confirmed ni, a party obtains leave 
for the Maſter to review it (which is very rarely 
granted) he muſt pay ſuch coſts as the court ſhall 
think fit, | - | 
The court will but very ſeldom, and that in 
ſpecial caſes, ſtir a report after it is confirmed, be- 
cauſe the parties' had ſufficient time to except to it; 
much leſs will the court alter it without extraordi- 
nary and ſufficient reaſons, if it was confirmed by 
conſent of parties. Note; 


— 
. 


ſonally ſerved with ſuch order, and no cauſe being 


| Maſter's report. Lid. p. 104. 


| Df Refezences. 

Note; There is no qccaſion to ſerve a report. 
If che (court orders an eſtate to be fold by the 
Maſter to the beſt purchaſer that can be got, ſuch 
purchaſer, or ſome perſon authoriſed by him, mu 
appear before the Maſter and ſubſcribe his book, 
— give ſuch a ſum of money for the eſtau 
mentioned in che particular or abſtract thereof left 
with the Maſter, upon ſuch purchaſer's having z 
good title made and executed to him thereof: And 
ſuch purchaſer muſt pay to the Maſter, or his 
clerk, for ſuch ſubſcription, two ſhillings and fx- 
pence; and if no one bids more, the Maſter vil 
grant a certificate or report of ſuch purchaſer's bid. 
ding ſuch a ſum of money for the eſtate; and nn 
one bidding more, the Maſter allows him to be 
the beſt purchaſer ; which certificate or report be. 
ing filed, the purchaſer's counſel move to confirm 
it «nleſs cauſe ; and all parties concerned being per- 


ſhewn in-eight days after, as before ; then upon 
affidavit and certificate, as before, counſel moves 
to make the order ni abſolute : But if any of the 
parties be not ſatisfied with ſuch bidding, the court, 
on motion, will ſend them back to the Maſter 
for a few days, to ſec if a better purchaſer can be 
found. "79 =_ wa 
Where an anſwer is reported ſufficient. the 
2 is to pay the ſame coſts to the defendant 
would have been entitled to from the defendant, 
had the anſwer been reported by the Maſter inſof. 
ficient.” Vide Gilbert's Hiſt. and Pract. of the Court 
of Chancery, p. r03. —- | 
The exceptions filed to the Maſter's report mul 
be ſigned by. counſel. id. 4 


If the Maſter reports the defendant's anſwer in- 


lufficient in one fingle exception, the defendant 
muſt either ſubmit, co anſwer, or except to the 
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If two or three exceprions are allowed by the 
court, they in general make him anſwer afreſh, 
Ibid. p. 105. | > Sa bed a Fond 

A Maſter reported a ſubmiſſion by defendant to 
deliver plate, the defendant excepred to the report, 
fiſting he made no ſuch ſubmiſſion, Reſolved, 
That the report muſt be deemed prima facie to be 
we, 3 P. Vill. 142. W 917 14 44 

'Tis ſufficient that a Maſter's report be filed be- 
fore any proceedings are had thereon, - though not 
within four days atrer made, notwithſtanding ſuch 
order made by the Lords Commiſſioners, the 4th 
of V. & M. Vide 2 P. Will. Rep. 517. 

A report made by a Maſter is as a judgment of 
the court. | ren Wh 

lt is not uſual to confirm reports of receivers ac- 
counts. 2 P. Will. 661, 

You cannot bring on the cauſe for the further 
directions of the court, or move, on a Maſter's re- 
port, till it is confirmed. Moſely 7 1. 

Report for maintenance of an infant when made 
by the Maſter, ſhould be immediately filed, and a 
petition muſt be preſented by the ſolicitor to the 
Chancellor or Maſter of the Rolls, in order to con- 
firm the ſame. A copy of the petition muſt be 
ſerved three days before the day of hearing; the 
ſolicitor muſt prepare a brief of the petition, &c. 
and fee counſel, He may in his petition either 
ſtate the whole of the proceedings to the court, 
or only inſtructions, and ſo go on with the order 
of reference, and pray to have the report confirm- 
ed, and ſuch allowance as mentioned in the report 
paid. At the hearing you muſt read to the court 
the office-copy or original report, when the court 
confirms ſuch report. | | 


Note: This report muſt be filed before you can draw 
up your order made on the pelition to confirm the * 


172 


ons; for theſe matters uſed to be decided by the 
Six clerks, and leſs credit is not to be given th 


H. one of the Maſters of this court, concerning 


not in his ſaid anſwer ſet forth, Sc. and whethe! 


ſion, according to the practice of the court, to {t 
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The order, when drawn up, muſt be paſſed and thy 
ed at the regiſter as a common order, and a copy . 
copies ſerved on the party or parties. 


\ 


Of references and reports. 


L ) HERE the Maſter reports any irregulariy, 
there may be a reference, but no excepi. 


Maſter, 

On filing the report and 3 J. paid in, on certi 
cate from the Regiſter, the court, on motion, vil 
order to ſtay proceedings till the hearing thereof, 

For a report before hearing you pay the Maſter 
155, and after hearing 11. 53. 


Exceptions to a Maſter's report. 
Between, fc. 
In Chancery. 


XCEPTIONS taken by, &c. to the u. 
| port made the day Of 7f— by Mr, 


the inſufficiency of the defendant's anſwer. 
The ſaid exception faith, that the ſaid Maſter 

having made his report againſt the defendant's an. 

ſwer as inſufficient, in that the ſaid defendant hati 


he did not, &c. required by the plaintiffs bill: 
Now lie excepteth againſt the ſaid report, foraſmuc 
as the ſaid anſwer is full and ſufficient, notwithſtanc- 
ing the ſaid Maſter's report, there being no ocer 


forth the ſame in the ſaid anſwer, as this excepti 
: K 


Ok References, 
; of opinion, and ſubmits to the judgment of the 


he which reaſon this exceptant prays, that the 
eport may be ſer alide, and the anſwer adjudg- 
d ſufficient | | | 


A report of the arrears of an annuity. | 


Between A. B.— — — * plaintif, 
C. D. executor of E. F. et al defendants, 


March 2, 1743, E 783 AUT 8 
N purſuance of the order made on the hearing of 
this cauſe, bearing date the tenth day of Decem- 


plaintiff, and the defendant C. D. (no perſon attend- 
ing for the other defendants, although duly ſum- 
moned, as by oath made before me appeared) and 
have, in the preſence of the parties ſo attending 
me, proceeded to take an account of what was in 
atreat for the annuity, or yearly rent-charge, of twen- 
ty pounds a year in queſtion in this cauſe, during the 
time the ſaid E. F. the teſtator, was in poſſeſſion of 
theeſtate mentioned in the pleadings of this cauſe; 
and I do find, that in the month of Oober 1734, 
6. H. brother of J. K. who was the eldeſt ſon of 


L. M. Nephew of N. O. in the pleadings of this 


cauſe named, died without iſſue male; and that on 
the death of the ſaid G. H. the ſaid annuityof twen 
ty pounds a year veſted in the ſaid plaintiff A. B. by 
the will and codicil of the ſaid N.O.: And I do find, 
that on the death of the ſaid G. H. the ſaid teſtator 
E. F. was then in the full and abſolute poſſeſſion 
of the truſt eſtate of the ſaid N. O. charged there- 
with, and ſo continued till the month of April 738. 
And I further find, that on the firſt day of Febru- 


69 17 34, there became due to the ſaid plaintiff A. B. 


for 


ber laſt, I have been attended by the ſolicitor for the 


173 


174 


directed, by the ſaid order, that I ſhould deduct the 


Df References. 
for half a year of the ſaid annuity, the ſum of 100 
and that during the time the ſaid teſtator continurd 
ia the poſſeſſon of the ſaid eſtate as aforeſaid, the 
ſaid plaintiff A. B. became intitled to three year 
more of the ſaid annuity, viz. for one year due the 
firſt of February 1735. the fum of 201. for another 
year due the firſt of February 17 36. the ſum of 20 
and for another year due the firſt of February 173, 
the ſum of 207. which together with the ſaid ſumut 
10 l. make together the ſum of 7of. but it being 


0 


taxes out of the ſaid annuity according to the rate 
the lands, whereout the ſame doth iflue, have paid 
to the land-tax ; I find, that the ſaid lands have 
been rated but as a moiety of the land-tax as al 
lowed by the acts of Parliament for theſe years: | 
have therefore, in the ſchedule to this my report an- 
nexed, ſtated the rules of the land- tax as allowed by 
Parliament, for the ſaid years, and what is to be de- 
ducted out of the ſaid annuity according as the faid 
lands were yearly rated, and the ſame in · the whok 
amounts to 67, which I have deducted from the ſaid 
ſum of 507; whereby the ſame is reduced to the 
ſum of 644, for which ſum I have, according to 
the directions of the ſaid order, computed interelt 
from the fling of the plaintiff's bill Which was on 
the fourth of November 1942. to the twenty-thid 
day of March inſtant, being one year, four montis 
and nineteen: days after the rate of 4 J. per cent. ji 
annum, and the ſame amounts to the ſum of 31 
12 5. od. which being added to the ſaid ſum of 64 
make together the ſum of 67 l. 125. 04d. and which 
ſaid fum of 67 l. 125, 0:4. I do appoint the faid 
defendant C. D. to pay unto the plaintiff A. B. on 
the ſaid twenty - third day of March inſtant, at the 
Chapel of the Rolls in Cbantery- Lane, between the 
hours of ten and twelve of the clock in the —_— 
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of the ſams 2 All which I humbly certify and 
ſubmit to * this honourable court. 


7. V. 


Ti he n to which my report 2 


Firſt out of the half year's e 


due the firſt of February 1734. which 


that year was 2.5. in the pound, to be 


hs & 


deduted one moiety of the land-tax, * 


which amounts to 


Alſo out of one wert annuity 90 
the firſt day of February 1735. which 
that year was 3 5. in the pound, to be 


deducted one moiety of the nnd tar, 


which amounts to 


Alſo out of one year's annui d 


the firſt of Februrry 1736. which that, v 
year was 45. in the pound, to be de- 


1 10 oo 


ducted one moiety of the land: tax, 15 


which amounts to 


# 


Alſo out of one year's annui 1 gh | 


the firſt of February 1737, w 


year was 43. in the pound, to be oe 3 


ducted one wg of the 
wich amounts to 
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A report of paſſing à receivers account. 

*. 4 * ? ' 4 


Between A. B. plaintiff, 
C. D. defendant. 


June 23, 1744. 


1. purſuance of the order made upon the hearing 


of this cauſe the twenty- ſixth day of November 
1734. and of a ſubſequent order of the ninth day of 
May 1735. L have been attended by E. F. receive 
of the rents and profits of thoſe, parts of the eſtats 
in queſtion in this cauſe, which lie in T. in the 
county of W. and by the ſolicitors for the parties, 


and the ſaid receiver having brovght before me a 


account of the rents and profits of the ſaid eſtate, 
and of his payments and. allowances thereout for 
taxes and repairs for one year ending at Lach di 
1743. which account containing like w iſe a rental of 
the ſaid eſtate, is contained in one ſheet of paper 


marked with the letter (H), which now remains 


with me ready to be produced as this court ſhall 
direct. I have in the preſence of the ſaid receiver, 
as alſo in the preſence of the folicitors for the plain 
tiff and defendant, proceeded to take the ſaid ac- 
count. And I find, that the ſaid receiver hathre- 
ceived, by and out of the ſaid rents and profits for 
that year, the ſevera] ſums of money contained in 
the fourth column of the ſaid accgunt intitled (mo- 
ney received) amounting together” to the ſum of 
4651. 114. 2 d. and that he hath allowed to ſeveni 
tenants of the ſaid eſtate, for taxes and repairs,” the 
feveral ſums contained in the ſecond and third co- 
lumns of the ſaid account intitled (allowances) and 
(land-rax) amounting together to the ſam of 851. 


5. 2d. of which I have made him an allowance; 


and which being added to the ſaid ſum of 4651. 115 
2 d. received as aforeſaid, makes the ſum of 550 | 
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165. 4d. which is the amount of the rental of the 
ſaid eſtate, for the ſaid year, as appears by the firſt 
column of the ſaid account (intitled yearly rents ;) 
and I do not find, that there are any arrears of rent 
of the ſaid eſtate ſtanding out unreceived, ſave thoſe 
mentioned in the firſt ſchedule to my report dated 
12 June 1740. All which arrears are of a long 
ſtanding and deemed deſperate. And I find, that 
over and above the allowances therein beforemen- 
noned ro have been made to the ſaid receiver, he 
hath paid, and is to be allowed for rent and quit- 
rent iſſuing and payable out of the ſaid eſtate for his 
ſalary, as receiver, and charges of paſling his ac- 
counts, the ſeveral ſums of money mentioned, and 
ſer forth in the ſchedule to this my report annexed, 
zmounting together to the ſum of 42 J. 75. 84. 
which being deducted out of the ſaid ſum of 465 l. 
115. 2 4. reduces the ſame to the ſum of 4230. 33. 
64. And I find, by my report made ia this cauſe 
the twenty-fourth day of June 1742. that upon the 


177 


r . SD DT 


S. — 2 


r foot of the ſaid receiver's account to Lady-day 1741. 
| therein ſtated and allowed, there remained in his 
4 hands a clear balance of 347 l. 195. 1 d. which be- 


ing added to the ſaid ſum of 423 J. 3 5. 6d. makes 
the ſum of 7707. 135. 7d. which is the clear ba- 
lance remaining in the ſaid receiver's hands upon 
the foot of his account to and at Zady-day 1742; 
All which I humbly certify and ſubmit to this ho- 
nourable court. | 15 

7. 


The ſchedule mentioned in, and referred unto by the 
nd foregoing report, containing an account of all 


gl. ances craved and made by E. F. the receiver for 
e; ſeveral payments by bim made (over and befides the 
16 allowances to tenants) and otherwiſe, 

oh 


* 
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Paid a year's quit- rent to N. O. Eſq; | 

for part of the ſaid premiſſes due at La- 

G- day 1742. Nee 
Paid a year's quit- rent to P. Q: for 

other part of the ſaid premiſſes /.--s.--d. 

after deduting——taxes due at Lady- 

day 1742. | 
Allowed the receiver for one year's 

ſalary due Lady - day 1742. | 
Allowed ditto for charges of paſſing | vt, 

this account. FT | 


T.W, 


Note; Upon having an order to appoint a fe- 
ceiver, you take out a warrant, underwriting that 
ſuch a one, mentioning where he lives, is to be ap- 
proved of by the Maſter to be receiver, and that 
ſuch, and ſuch a one, naming two perſons, men- 
tioning where they live, are to be his ſecyrity ; for 
all receivers muſt enter into a recognizance with two 
ſecurities before the Maſter to account regularly. 


A Receiver appointed by the court, is an officer 
of the court, and need not be ſerved with a writ of 


executian of a decretal order, but only with a copy 


of the order, and if he diſobeys it, he ſhall be com- 
mitted. "Moſeley 40. Sh ee bi 

| 55 or caſes relating to a receiver, ſee 2 Abr. E. 
. | 
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Between 4. B..plaintiff, N 
C. D. defendant, © 


February 9, 1744 L ans | at \. 
N purſuance of the order made on the hearing of 
] this cauſe, bearing date the tenth day of OZeber . 
1744. J have been attended by the ſolicitors for all 
parties; and in their preſence, I have conſidered of 
the matters thereby to me referred. And I have 
proceeded to take an account of what is due to the 
plainciff for principal and intereſt on his mortgage 
on the pre miſſes in queſtion in this cauſe, And I find, 
that there is due to the ſaid plaintiff, on his mort- 
gage bearing date the eighth day of OZober 1736, 
the principal ſum of 6001, And I have computed 
intereſt for the ſaid principal ſum of 6007. atrer the 
rate of 51. per cent. per ann, from the ſaid 18th day 
of Oftober 1736, to the third day of September, 
1744, being ſix months after the date of this teport ; 
and the ſame being for ſeyen years, nine months 
and forty-ſeven days, amounts to the ſum of 236 /, 
7 5. 34. whereout being deducted the ſum of 90 J. 
which I find the ſaid · aintiff hath received on ac- 
count of intereſt on his ſaid mortgage, there remains 
the ſum of 146 J. 3 5. 3 d. which, being added to 
the ſaid ſum of 600 J. make together the ſum of 
746 J. 74. 3 d. due to the ſaid plaintiff for principal 
and intereſt on his ſaid ks e on the ſame third 
day of September next. And I have conſidered of 
the ſaid plaintiff's bill of coſts, amounting to the 
ſum of 861. 55. 6d. which I have moderated and 
taxed at the ſum of 971. 19s. 64. which being ad- 
ded to the ſaid ſum o 7461. 7 5, 3 d. make in the 

N 2 whole 


Okt Ropotts. 
whole the ſum of 8 14 J. 65.99. dye to the ſaid 
_ plaintiff for principe, intereſt and coſts on his ſaid 

mortgage, on the faid third day of September next; 
and which ſaid ſum of 8 14 l. 65. 9 d. I do appoint 
the defendant to pay to the ſaid plaintiff on the ſaid 
third day of September next between the hours of 
ten and twelve of the clock in the forenoon of the 
ſame day, at the Chapel of the Rolls in Chancery. 
Lane. All which I humbly certify to this honour. 
able court. 65.4 


If a mortgagor is apprehenſive that the eſtate is 
worth more than the money reported due, and wants 
time to raiſe money to pay off the mortgage, the 
court, upon application, and an affidavit of the va. 
lue, will uſually enlarge the time to redeem for fix 
months, and refer it Pack to the Maſter to tax the 
ſubſequent coſts, and carry on the ſubſequent ac- 
count : And upon further application will enlarge 
the time for three months, which upon extraordi- 
nary occaſions the court will order peremptory, and 
for the mortgagor to ſign the Regiſter's book that 
he will not crave any further time. 

But io theſe caſes the court has a diſcretionary 

wer, and always act according to the circum- 
ances of the caſe; for if the eſtate is worth a good 
deal more than rhe money reported due, they will 
not let a mortgagor be forecloſed immediately, but 
give him all Raforiale opportunities to redeem, 
where it is not an apparent intent of delay. And 
even after the time eve for payment, the 
court will, at any time before the mortgagee has 
obtained an order ta farectoſe, give the Mortgigot 
25475 but all applications for time to redeem 
ſhould 2 de made before the time appointed 
nene 
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Bar if a mortgugdr cannot malte more of Ms 
eſtate, but will let it go, the mortgagee muſt after 15 * 9 


the expiration of the ix months apply to the court 
for an abſolute order to redeem, which muſt be o- 
on an affidavit of the mortgagee's attending at the i 
time and place mentioned in the report, and at the _ 
fame time producing and reading to the court the Ya 
decree, and all proceedings thereupon ; and 101, | 
that this is a motion of courſmſGſC. 
For the form of this affidavit, vide p. %%. 
None but the mortgagee, or the perſon appoint- 
ed by the report, can receive the'money reported 
due, unleſs they be » 6s by letrer of atrorney 
under his hand and fea]. And then the perſon ap- ; 
pointed, if rhe money is not paid, makes an affida- 6 
vit thereof, and then you proceed as before. Y 


I 


”» 


The form of a letter of attorney ede aue 
reported due at the time appointed by a Ma» 
er's report. F 


all to whom theſe preſents ſhall come, 1 B. 
of, Se. ſendeth pr 


— * I 


* 


ing. Whereas 7. W. 

Eſq; one of the Maſters of the high court of Chan- 
cety, by his report bearing date on or about the 
third day of March laſt paſt, and made in a certain 
cauſe depending in the ſaid court, wherein the faid 
A. B. is plaintiff, and C. D. is defendant, certifled, 
that in purſuance of an order made on the heari 
of the ſaid cauſe, bearing date the nineteenth day 
February 1942. he had been attended by the ſolici- 
tors for all parties, and in their preſence had conſi- 
dered of the matters thereby to him referred and 
had proceeded to take an acbount of what was due 
to the plaintiff for principal and intereſt on his mort- 
gage on the premiſſes in queſtion in the ſaid cauſe, 
and to tax him his coſts of the ſaid ſuit j and found 

| N 3 that 
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. -  thitthe ſum of 814 L016 , 9d. would be due to th 

9 5 plaintiff for principal, intęreſt and coſts on his ſaid 
| mortgage on the third day of September next; and 
Which ſaid ſum of 814 J. 164. gd. the ſaid Maſter 
7 thereby appointed the ſaid defendant to pay to the 
4. ſaich plaintiff on the ſaid third day of September next 
f at the Chapel of the Rolls in Chancery-Lane, Longun, 
between the hours of eleven and twelve of the clock 
in the forenoon of the ſame day: As in and by the 
ſaid in part recited: report, relation being thereunto 
had, may more fully and at large appear: Mu 
tnotu ye, that I the ſaid. A. B. have made, ordained, 
coaſtuuted and appointed, and by theſe preſents, 
Do make, ordain, conftitute and appoint. E. F. of, 
ö en and; G, H. of, c. my true aud lawful attorney 
4 and attornies, jointly and ſeverally, hereby giving 
= - ,. and granting full power and authority, for them 
my ſaid attornies, or either of them, to attend at 

the ſaid Chapel of the Rolls according to the ſaid 
repart, and for me, and in my name, and to my 
uſe, to aſk, demand, and receive of and from the 
ſaid C. D. the ſaid ſum of 814 l. 65. 9 d. And 
upon the pay ment of the ſaid ſum of 8141. 65. 94. 

or any part thereof, receipts, acquittances, and 

other proper diſcharges in the name of me the {ai 

A. B. to make and give for the ſame 8 to deliye 

and ſurtrender up ge loc 


the ſaid mortgage ity, and 

other my ſecurity. and, ſecurities, for SIS and 
generally to do and tranſact and other act, matter 
or ching for the gbtaining and receiving the ſame 
: n of 814 J. G1. 9 d. to the yſe_of me the ſaid 
1 A. B. as fully as I myſelf could or might do, if 


was perſonall) preſent: I, the {aid 4. B. here 
tatifying and, confirming, and agreeing co rat 
and conhrm, all and. whatſoever e attor- 
. nies, or eicher of them, ae ſhall 

2 55 do, or cauſe to be done, in and about 
the premiſſes, by yirtue of theſe preſents. In 4 
1 1 | 
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eſs whereof, I the ſaid 4. B. have hereunto ſet my 
hand and ſeal this — day of — in the eighth 


year of the reign of our ſovereign Lord George the 


third, by the grace of God, af Great Britain, 
France, and Ireland, King, defender of the faith, 
and ſo forth, and in the year of our an 


Sealed and delivered (being | 
firſt duly tampt) in the 


preſence of 


(6thly) Of Certificates 


Certificate generally is a matter in writing 
under the hand or hands of Maſters, Officers 
or Miniſters of the court, informing the court of 
ſomething under their reſpective adminiſtrations, or 
cognizance, that is done, not done, or miſ-done 
which an order or mandate of the courts or their 
duty, or the reaſon of the thing requires them to 
acquaint the court with, PAK X | 
Theſe certificates the court gives much * credit » Th. Na- 
to, eſpecially from the Maſters and ſtanding offi- * 
cers of the court. : „ 
alin the Cletls offcted to prove thly dene delivered in, bet the Court would nor Lr 
averment againſt the Maſter's certificate, Sel, Caſ. in Chance. 3. 


Io the caption of anſwers taken in the country 
(which is a certificate of the commiſſioners): the 
town and county where, and the day and year 
when the ahſwer is ſworn by the defendant, ought 
to be inſerred, otherwiſe the anſwer may be ſup- 
preſſed: So alſo in the caption of affidavits, depeſi- 
tions, &c. | In ö iN 
The certificate of rommiſſioners of any thing touch- 
idg the execution of their commiſſion, need not be 
filed before admitted to be read, or made uſe of. 


NA | : 


n 
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As touching all matters relating to irregularities 
in mere matters of practice of the court; the coun, 
on motion or petition, uſually orders fuch matten 
to be referred to the two ſenior Sir clerks, not in 
the cauſe, to certify whether ſuch procceding or 
proceſs be regular or not; and according to their 
certificate the parties are to abide; and ſuch cer. 
tificate cannot be excepted to without particular 
leave of the court, which is very rarely granted, 
After an anſwer is filed, and no proceedings in 
the cauſe for three Terms after, you then acquaint 
the plaintiff's, clerk in court, uſually by leaving: 
note in writing with him (whieh is a mere matter of 
favour, and not ſtrictly obligatory) hat you muj 
diſmiſs tbe bill for want of proſecution : And if he 
don't file a replication to the defendant's anfwer in 
two or three days after ſuch notice given, which is 
the uſual way to prevent a bill from being diſmiſſed, 
| you then get the Six clerk's certificate the day the 
defendant's anſwer was filed, fince which the plain. 
tiff bath not replied, nor further proceeded in th: 
cauſe, as appears by bis book. And upon this ceri- 
ficate you then get counſel to move to diſmiſs the 
plaintiff's bill with coſts to be taxed by a Maſter, 
which is a motion of courſe ; and having drawn 
_ . up. and. entered your order, you carry it to the 
Maſter to whom it is referred, with your bill of 
coſts, which you leave with the Maſter, who gives 
you a warrant to ſerve on the plaintiff's elerk ; and 
underneath the warrant write, the defendant bath 
Let ia bill of cofis; and on the return of the faid 
Warrant, you take out à ſecond ' warrant, and 
ſometimes a third; and if no one attends on the 
other | fide, upon producing the warrants, and 
making oath of the ſervice thereof on the plain- 
"riffs clerk before the Maſter, he taxes the colts 
ex parte, and ſigns a report for the ſame, winch 
you muſt file, and take out a ſubpæna for __ 
Fo 3 + 2 ” co 
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coſts from the gul pana · Mee; Which fab pen muſt 
de ſerved perſonally on the plaintiff, and the 
coſts demanded of him, whieh if he refuſes to 
pay, you make an affidavir-of the ſervice of the 
ſubpena, and of your demanding the ſum of money 
of him, and his refuſal to pay: And upon filing 
the affidavit, and having an office-copy thereof, 
you carry it to the defendant's clerk in court, and 
he makes you an attachment directed to the Sheriff, 
to arreſt the plainiff for non-payment of thoſe 
coſts ; which being done, and the plainriff refufing 
to pay thoſe coſts, -and alſo the coſts of the arreſt 
(which is ten ſhillings and ſix-pence) he is car- 
ried to the county goal, where he muſt lie till he 
has paid thoſe coſts: But if the plaintiff abſconds, 
and cannot be found perſonally to be ferved with 
ſuch ſubpena, upon affidavit thereof, the court will, 
upon motion or petition, order that ſervice of fuch 
ſubpena on the plaintiff's clerk in court ſhall be 
deemed good ſervice; and upon ſuch ſabpæna bein 
ſerved on the plaintiff's elerk in court, and the cofts 
demanded of him, and his refuſal to pay the coſts, 
then, upon making and filing your affidayit there- 
of, an attachment is made againſt the plaintiff for 
thoſe coſts, as before; and upon à return by the 
Sheriff of a Non 'eft inventus againſt the plaintiff, a 
proclamation iſſues againſt the plaintiff z and upon 
the like return thereof, a commiſſion of rebellion di- 
rected to commilſioners z and upon their like return, 
an order for a Serjeant at arms iſſues againſt the 
plaintiff; and upon his like return, and certificate, 
you then obtain an order for a ſegueſtration, directed 
to commiſſioners to ſequeſter the plaintiffs real and 
perſonal eſtate, until he ſhall have paid thoſe coſts, 
and the court make other order to the contrary ; 
and the plaintiff cannot diſcharge the ſequeſtration 
until he has paid not only thoſe coſts, but alſo all 
the ſubſequent coſts to be taxed by „ s 
2 i oe; 
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1960 tk Certificates. 
©. Note, When proceſs is thus carried on by wy 
of Non eſt inventus, there muſt be fifieen days be. 
tween the tete and return of each proceſs ;- but if 
vou arreſt the plaintiff on ſuch. proceſs, there is ng 
occaſion for fifteen days between the tefte and re. 
turn: And this rule holds good of all ſuch proceſs 
that is made againſt the defendant for want of his 
5 anſwer. | M | | 
If the plaintiff files a replication to the defend. 
. ant's anſwer, and proceeds no further in three 
Terms after the-replication filed, you then get the 

Six clerk's. certificate thereof, and give notice in 
writing to the plaintiff's clerk in court to more 
that the plaintiff's bill may be diſmiſſed out of court, 
with coſts, to be taxed, by a Maſter; And upon 
making an. affidavit of ſerving ſuch notice, and 
| producing ſuch certificate, your counſel moves to 
diſmiſs the bill with coſts, to be taxed by a Maſter; 
which is always granted, unleſs the plaintiff's coun- 
ſel ſhews ſome very urgent and ſufficient reaſon to 
the contrary z and in ſuch caſe the court will order 
the. plaintiff to ſpeed his cauſe to a hearing. 
_. As ſoon as publication is paſſed in the cauſe, the 
. Plaintiff gets his Six clerk's certificate, that the 
pleadings in the cauſe are regularly filed, and pub- 
| lication paſſed, and he has ſeen the depoſitions; 
and upon ſuch certificate you get the cauſe ſetdow 
ia court, or at the Rolls either hy the Six clerk; ot 
by one of the Secretaries, or by the Regiſter; and 
the Regiſter will give you a certificate | 
which certificate and precipe for a ſubpæna you 
carry to the Subpezna-office, where they will make 
you out a ſubpæna to hear judgment, which you mult 
ſerve on the defendant (if he lives above ten miles 
In the country) fourteen days, before the recur 
thereof; and ten days on the defendant before the 
+ rethrn, if he lives in London, or within ten miles 
thereof; unleſs it be between Eafer and Trim 


Term), 


, 


Df Cerkiſiaates. 
Terms, when by reaſon of the ſhortneſs of that 
cation, ten days is held good for the ſervice, of 
och ſubporns on the former, and eight days on the 
atter, between ſuch ſervice and return. 


Where a matter of account or other ching is 
eferred to the Maſter, and you think it will be 


« uſual to let alone examining the witneſſes till 


lier the hearing, ad it cames. before the Muſter, 


ſter upon requeſt will grant a certificate for a com- 
ſion, upon which you apply to the court fur 


in * a. M. 132970 IN M gd, ye: 
„or ubere interrogatories are exhibited for ers- 


on rination of any of the parties, or warrants ae 
ken out to produce or do any other matter order- 
to ea by the court, who ſtands out till the expiration 


being ſerved with a ſubpoena to teſtify, does not at- 
end and put in his examination, the Maſter or 
xaminer will grant a certificate, and thertupon 


ommitted for a contempt. 


he If a defendant. ſubmits to a decree. if, then on 
b- Havit of the ſervice of the ſubpoena to ſhew caule, 


the plaintiffs counſel move to make the laſt order 


or {+ blolute, on offidavit and certificate, which is a 
. 1 ; iis is Þ =; 

nd votion of courſe. Vide Giltert's Hiſt. and Prefs. of 
| Fart? F339 1 + I . 
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eceſſary, and indeed upon matters of account it 


> examine, witneſſes with regard thereto, che Ma- 


pf the third warrant, or where any witneſs, upon 


ou may apply to the court that they may ſtand 


and the regiſter's certificate that no cauſe is ſhewn, - 
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Between H. B. den, 
| C. D. 
A TPON the by: — ang 
h canals whte- bed tn my office, by th 
complainant i in this caufe for the examination d 
the defendant touching a contempt ſuppoſed to x 
by him committed for breach of an injunction cb 
tained in this cauſe, ſince wich time the ſaid d 
fendant hath not attended to be examined then 
8 e der MTH . | 


mY 517 certificate fue; 
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Ai a bill, 


Between A. 8 plalotiff, YN T4 
Cc . defendant. 910 


1 to cettify, that the defendul 


anſwer . to the plaintiff's bill was filed th 
ay of —— 1743. fince which there has ben 


no further proceeding, as appears by my book; 
this being the day 4 744: y 


Ot Certiiicates: 


r chert certificate of no proceeding after 
replication. 
Between 4. B. plaintiff, 
C. B. defendant: 
H Es E are to certify, that the defendant's 
anſwer to the plaintiff's bill was filed the 
day of — 1742- to which the plaintiff re- 


ath been no further proceeding, as appears by 
ny book dated this ——day of——1744. 


Six clerk's certificate of pleadings being filed 
in order to ſet down a cauſe for LS 


Between A. B. plaintiff, 
| C. D. defendant. 


= 2 —>-=> XY 


= 


HESE are to certify that plaintiffs bill, 

and the defendant's anſwer, and the plain- 

if's replication to the defendant's anſwer, are duly 

iled, as appears by my book, And I have ſeen 

he depoſitions publiſhed, dated this day of 
1744. E 


2K 


be like certificate in order to ſet deum à cauſe 
upon bill and anſwer. | 

Between A. B. plaintiff, _ 
C. D. defendant 
H ESE are to certify chat the plaintiff tif's 
bill and the defendane's anfres; are duly 
. as appears by my book, this being th 
00 of 1 %/ſẽ 
0 (7thly) 


lied the day of ——1743. ſince which there 
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IND ER this head, I don't defign to treat d 

the general and ſtanding orders, nor of ſuch 
orders, as are made on hearings ; but the order 
here intended, are chiefly interlocutory orders, ſuch 


as are antecedent to the,decree. 
And here we may obſerve, that there are may 
occaſions intervening in a cauſe which require ms, 
tions or petitions to ſet them right; now ſuch d. 
rections as are given by the court on ſuch motion 
or petitions, are commonly called interlocutory or. 
ders; and thoſe orders are of ſeveral kinds, and 
are either of courſe, or ſpecial : Sometimes they 
relate to the proſecuting or carrying on of a caul, 
and ſometimes they are touching proceſs, &c, A 
other times they are founded on the ſtanding orden 
of the court, and upon the particular circumſtance 
of the caſe, and are made upon the application 
ſome perſon, either plaintiff or defendant, intereft 
ed in, or affected by the cauſe. When they are 
made upon hearing counſel on both ſides, regatdi 
always had to the general rules of the court; but 
when they are made by conſent of parties, they at 
often out of the general rules, or coprſe of the 
court; in which caſes the ſpecial reaſons, moving 
the court to vary from thoſe rules, are always eu 
prend in 1uch oder. 
All orders muſt be pronounced in court, and 
drawn up by the then ſitting Regiſter, from hi 
minutes taken in court; of which minutes the 
clerk in court, or ſolicitor of each ſide, may take 
a copy from the Regiſter, in order to be informel 
of any thing that is ſpecial therein. And if in 
ſpecial caſes any difficulty or doubt ariſes in the 
minutes, the parties may attend the Regiſter, about 
Crime) © explaining 
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explaining them; and if by this means they can- 
not be ſettled to the ſatisfaction of both parties, the 
court may be applied to, either by motion or peti- 
tion, but uſually by petition, to explain or amend 
them; and the court will order the Regiſter, and 
all parties to attend therein; when they attend by 
their counſel; And the court then makes ſuch order 
about rectifying the minutes as they ſhall ſee cauſe. 

But with reſpect to orders of courſe or ſuch or- 
ders as are not in ſpecial caſes, there is no occaſion 
to take a copy of the minutes, Cc. be, 

If you want an order drawn up upon a petition, . 
you need only go to any one of the Regiſters for 
that purpoſe, and with him leave the petition - 
And if the order be obtained upon motion, then 
you may leave a brief with him, or other proper. 
inſtructions, and from thoſe and his minutes he 
draws the order, and after you have looked ir over, 
and ſeen that it is right, you muſt return it to be 
paſſed (i. e. to have his hand or (i) mark to it) which 
being done, you muſt leave it with one of the en- 
tering Regiſters to be entered; after which, and 
not before, you may regularly ſerve it on the other. 
fide z for all orders mult be paſſed and entered be- 
fore allowed or ſerved: And if either party expects 
any " or benefit by an order, it muſt be firſt drawn 
up, Oc. | 

The Regiſter is to take down all minutes truly ;_ 
and in ſpecial caſes, and upon hearings, they are 
uſually, ſo ſoon as pronounced, read over in court 
by the Regiſter : And if the Regiſter draw up and 
paſs any order contrary to the directions of the 
court, (which very rarely happens) the Lord Chan- 
cellor, or Maſter of the Rolls, who made the order, 
wil upon motion or petition appoint a day for both 
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J That is his private mark, for it does not mean a preſumption that 
Pier cannot write, b | 
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ſides to attend, with the Regiſter to ſet it right, 
And if it be in the Vacation, and requires expedi. 
tion, application may be made by petition, 

Where any ſubſequent order is obtained, and 
a former order material for the court to take notice 
of is concealed, or not truly and fairly repreſented, 
no benefit ſhall be raken of the ſubſequent order, 
but the court, upon motion, will either ſet aſide, 
or alter the ſame, as obtained ſurreptiriouſly : And 
therefore the Regiſter, in drawing up ſuch order, 
always mentions the next precedent order, in which 
great care ought to be taken that it be fully and 
rruly recited, leſt a miſtake therein ſhould vitiate 
the order, 

After orders are entered, they may not only be 
altered but even diſcharged on good cauſe, by ſpe- 
cial direction of the court. And when a party 
moves to diſcharge an order, he muft have it 
drawn up ready to produce to the court. 

If counſel move in the morning to make an order 
ni/i abſolute, it is commonly granted, provided cauſe 
be not ſhewn before the riſing of the court; for 

- the party has all the day during the ſitting of the 
court, to ſhew cauſe: And an affidavit of duly 
- ſerving the order mf, is requiſite on ſuch motion; 
and without a motion and affidavit ſuch order is 
not abſolute, although no cauſe be ſhewn, unleſs it 
be expreſly ſo ordered: Moreover, if you move not 
to make ſuch order »// abſolute till after the day 
iven'to ſhew cauſe, you muſt then not only pro- 
the affidavit of the fervice of the order, but 
alſo a certifieate from the Regiſter, that no cauſe is 
ſhewn to the contrary ; and then, if upon moving 
no cauſe is ſhewn, the court makes it abſolute. 
Where an order is made upon hearing counſel of 
both ſides, there is no occaſion to ſerve it. Moſely 
202, 


By 


by the Sat, 9 V. 3. cap. 15. a ſubmiſſion to an 


award may be made an order of this court. 


The uſual way of ſerving an order, is to ſhew it 


to the clerk in court, or his clerk or agent, on the 
other fide 3 and at the ſame time to deliver him a 
true copy thereof, or to leave a copy with the clerk 


jn court, his clerk or agent, at his ſeat in the office, 


at the ſame time ſhewing him the original order du- 
ly paſſed and entered: But till the order in ſome. 
ſpecial caſes, i. e. a writ of execution of ſuch order, 
under ſeal, be perſonally ſerved, the party is not 
brought into contempt, nor to be committed for 
diſobedience; though in the caſe of an order made 
2gainſt a ſolicitor, or officer of the court, it hath 
been held to be otherwiſe, and the bare ſervice of 
| the order deemed to be good; becauſe he is ſup- 
poſed co be preſent, and to know what paſſes in 
court, | 


A party may be committed for not obeying an 


order perſonally ſerved ; as if there be an order a- 
gainſt a ſolicitor to bring his bill before a Maſter 
to have the ſame taxed, and he refuſes to bring 
ſuch bill before the Maſter, then, upon the Maſter's 
certificate that he hath not brought ſuch bill, and 
on an affidavit that ſuch folicicot hath been per- 
ſonally ſerved with a true copy of ſuch order, the 
court; on motion, will commit ſuch ſolicitor. 
And as to diſobedignce to orders, the doing a 
thing againſt which there is an injunction is always 
looked upon as a greater contempt than where 
lomething is ordered to be done; for the former is 
ſtill in a man's power, the latter not ſo, * 
On an order for payment of coſts, a ſubpoena for 
ſuch coſts muſt be ſerved perſonally, and the coſts 
at the ſame time demanded z which coſts, by the 
ſilpoena, are pe 
or bearer. And if it be an order for payment of 


yable to the plaintiff, (or defendadt) 


oder money, a writ of ** of ſuch order is 2 


Vor. I. 
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* 
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a of execution; and until the order under ſealbe 


_ Intefrogatories, without a bill: But if after the yea, 


| Oft Orvers. 
be perſonally ſerved; and if the party himfetf fo 
whom it is payable do not attend to receive it, x 
the ſame time the writ of execution is ſerved, he muſ 
Ae te letter of attorney to the perſon that ſerves 


400 8 of execution; authoriſing him to demand 
receive ſuch money ordered or decreed in ſuch 


TE on the party himſelf, he is not ordinarily io 
be committed, or proſecuted, for contempt or dif 
obedience thereto. 

"The Regiſter is not to draw up or fign any order 
grounded upon an affidavit, unleſs it be firſt filed, 

No-orders, but final and decretal ones, ſhall be 
received to be entered after eight days of pronoune- 
ing them. Chan. Ca, 437. This rule is however 
often dilpenſed with ; and if ſame entered of Tem 

ronouhced, it is ſufficient if not entered in due 
time, and it ſhould be neceſſary to enter ſame, 
an order, on motion or petition, muſt be obtained, 
to enter ſame nunc pro tune. 

Solicitors aſſent tointerlocutory orders may bind; 

ut not to a reference finally to determine. 1 Chan. 
Bs... 

If one is brought into court to anſwer the breach 

of an order, if within the year, he ſhall anſwer upor 


a bill ought to be filed to ſet forth the breach, 
Janv. 776. 
j miſtake in the title of an order, amended, tho 
0 a ſurety that gave a recognizance to abit 
e order of hearing. 2 Vern. 376. 
ee beyond fea, ſued B. at law; B. brings : 
Wh in equity againſt A. the court will order, that 
AUX on the defendant's attorney at law ſhall be 
good ſervice; but not that ſuch attorney ſhall put 
in an anſwer without oath, 1 P. Will, 523. 
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An order to make an elactiun. 


RASMUCH as this court was this preſent 
F informed by Mr. —— being of the de- 
endant's counſel, that the plaintiff doth proſecute 
the ſaid defendant both at law and in this court for 
one and the ſame matter, whereby the defendant is 
doubly vexed; it is therefore ordered, that theplain- 
tiff do, within eight days after notice to his attor 
at law andclerk in court, make his election in which 
court he will proceed, and if he ſhall elect to pro- 
ceed in this court, then his proceedings at law are 
ſtayed by ixjunction ; but if he ſhall elect to proceed 
at law, or in default of ſuch election by the time 
aforeſaid, then the ſaid plaintiff*s bill is from thetice- 
forth to ſtand abſolutely diſmiſſed out of this court. 
with caſts to be taxed by Mr. ——— one of the 
Maſters of this court. 7 3 1.97639, 


Order to ſerve 8 ſabpezoa hen an attorney . 1 
[Jn apeniog the mater of this day, Ee. be- 


ing of the plaintiffs counſel; and upon read- 
ing of an affidavit whereby it appears that diligent 
ſearch and enquiry hath been made after the de- 
tendant, but he cannot be met withal to be perſon- 
ally ſerved with a ſubpæna iſued out of this copre'at 
the plaintiff's ſuit, neither can hishabitation or place 
of abode he difeovered; it is thereupon ordered, 


that the leaving a ſubpæns with the defendant's. 


attorney at law be deemed a good ſervice of the 

ſad defendant, whereby to compel him to appear 

to and anſwer the plaintiff*s bill, ' 23'S 
W 


* 


BY, * * * * 
. " : 7 * 
7 * 


Order to add a defendant toa bill 


ION conſideration this preſent day had by the 
; Tight-honourable the Maſter of the Rolls, up- 
on the plaintiff's humble petition, for the reaſons 
therein contained, it is ordered that the ſaid plaintiff | 
be at liberty to inſert into his bill the name of. 
with apt words to charge him as a defendant there. 
unto. , — f a 


Order to affign a guardian. 


I TPON motion made this day unto this court by 
N Mr. — being of counſel with the ſaid de. 
fendants the infants, it was alledged that the ſaid de- 
fendants the infants, being ſerved with proceſs to 
appear to and anſwer the plaintiff's bill, have ap- 
| proces thereto, but cannot anſwer the ſame without 
aving a guardian aſſigned them for that purpoſe; 
it is thereupon ordered that a commiſſion be award- 
ed to commiſſioners therein to be named, to aſſign 
a guardian for the ſaid defendants the infants, by 
- whom they may anſwer and defend this ſuit. 


* 


Order to ſet down a demurrer, 

T To the plaintiff's humble petition this day 
preferred to the right honourable the Lord 
High Chancellor of Great Britain, for the reaſons 
therein contained, it is ordered that the demurrer 
put in by the [defendants to the plaintiffs bill be 
get down to be argued the next day of demurtem 
after the demurters already appointed; but this or- 
der is to be drawn up, and the demurrer entered 
+ with the Regiſter within four days, or elſe the Re 
giſter is to take no notice hereof, Fes 
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Order 2 over-rule a Abd - 


HE matter upon the demurrer put in by the 
defendant to the plaintiff's bill coming this 

day to be heard before the right honourable the 
Lord High Chancellor of Great Britain, in the 
preſence of counſel, learned on both ſides, his 
Lordſhip upon opening and debate thereof, and 
hearing what could be alledged on either fide, doth 
order that the defendant do anſwer the plaintiff's 
bill, and that the demurrer do ſtand over- ruled. 


Order to diſſolve an injun&ion unleſs cauſe. 


HERE As the plaintiff obtained an in- 

Junction for ſtay of the defendant's pro- 
ceedings at law, for the matters here in queſtion, 
until the defendant ſhould directly anſwer the plain- 
tifs bill, and this court take other order to the 
contrary; now upon opening of the matter this 
day unto this court by Mr. — being of the de- 
fendant's counſel, it was alledged that the defend- 
ant hath ſince put in a full and perfect anſwer to 
the plaintiff*s bill, and thereby denied the whole 
equity thereof ; It was therefore prayed, that the 
ſaid injynZion do ſtand abſolutely diſſolved, which 
is ordered accordingly, wnleſs the plaintiff*s clerk 
in court having notice hereof ſhall on —— next 
ſhew unto this court good cauſe to the contrary. . 


Order to examine the regularity. of an attach». 
ment, Cc. S000» 


P ON opening the matter this day unto this 
court Mi. — being of the defend- 
ant's counſel, it was alledged that the plaintiff 
bath irregularly ſued forth an attachment, and ar- 
SS O3 reſted 


106 


anſwering was clapſed; whereupon it is ordered 


tine all proceedings on the bail- bond are ſtayed, 
'F JF PON the humble petition of the ſaid defend. 


the defendant to 4 proclamation, which the plain- 


de duly and regulatly taken and retursed or not, 


|  Dyders, lebe forme of. 
reſted the defendant thereon, before the time for 


that Mr. one of the Maſters of this cour 
do examine and certify whether the attachment did 
duly and regularly iſſue or not, and in the mean 


Order to examine into the irregularity of re. 
turning a proclamation. 


ant this day preferred to the right honour. 
able the Maſter of the Rolls, ſhewing that the 
aintiff, contrary to the rules and practice of this 
court, hath ſued out proceſs of contempt againſt 


tiff hath procured to be returned without endes. 
vouring to arreſt the defendant on the firſt or other 
of the ſaid proceſs; whereupon it is ordered that 
it be referred to the two ſenior Six clerks not con- 
cerned in this cauſe, to examine and certify touch- 
ing the ſaid irregularity z; and in the mean time all 
further proceedings on the contemprs are ſtayed, 


An order for the Six n to certify the dut 
. taking of the defendant's plea, anſwer and 


»> demurr er. 


| PON motion this day made unto this coun 

by Mr. — being of the plaintiff's counſel, 
It is ordered that the two ſenior Six clerks, no! 
concerned in this cauſe, do examine and certity 
whether the defendant's anſwer, plea or demurret 
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and whether the commiſſion for taking the fame 


Ordo 
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Order for a habeas corpus. « 


ORASMUCH as this court was this pre- 

ſent day informed by Mr. — being of the 
plaintiff's counſel, that the defendant being ſerved 
with proceſs to appear to and anſwer the plaintiff's 
bill, doth refuſe ſo to do, but fits in contempt to 
an attachment for want thereof, on which he hath 
been arreſted, and is now a priſoner in the Fleet 
priſon ; it is thereupon ordered that a habeas corpus 
he directed to the Warden of the Fleet at the re- 
turn thereof, to bring the body of the ſaid defead- 
ant to the bar of this court to anſwer his ſaid con- 
tempt ; whereupon ſuch further order ſhall be made 
3s ſhall be juſt, * 


Order to refer a ſecond anſwer. 


PON opening of the matter this day unto 
this court by Mr. — being of the plaintiff's 
counſel, it was alledged that the plaintiff having 
taken exceptions to the inſufficiency of the de- 
fendant's firſt anſwer, the defendant bath pur in a 
ſecond anſwer, which the plaintiff is adviſed is 
alſo inſufficient; it is therefore ordered that it be 
referred to Mr. one of the Maſters of this 
court, to look into the ſaid bill, anſwers and ex- 
ceptions, and examine and certify whether the ſaid 
defendant's anſwers be ſufficient in the points ex- 
cepted unto or not. | 5 


3 
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Order for a commiſſion to examine de bene eſſe, 
and to refer exceptions. * 


ORASMUCH as this court was this pre- 
ſent day informed by Mr,— of the 
warp fo counſel, that the plaintiff long lince ex- 
ibited his bill unto this court againſt the defend- 

| 04 ant, 
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ant, whereunto the defendant hath put in inſuff. 

cient anſwers, and hath thereby delayed the plain. 
tiff's proceedings to iſſue in this cauſe, by which 
means the plaintiff is like to loſe the teſtimony of x 
very material witneſs, he being a great dealer at ſea, 
and now ready to go a voyage beyond ſea ; it wa; 
therefore prayed that the plaintiff may take out x 
commiſſion to examine his witneſſes de bene efſe to 
preſerve their teſtimonies, and the defendant may 
Join in the ſame if he pleaſes; which is ordered ac- 
cordingly; and it is further ordered, that the bill, 
anſwers and exceptions be referred to one of the 
Maſters of this court to conſider of the ſame, 


acts. Mk hk. end © Ac p_ ws * GS 


Order to renew a commiſſion, 


PON opening of the matter this day unte 
1 this court by Mr. — being of the defend. 
ant's counſel, and upon reading of an affidavit 
whereby it appeared that the defendant could not 
rocure A. B. and C. D. his commiſſioners to be 
reſent at the execution of the ſaid commiſſion, 

' which was executed the laſt Vacation in this cauſe; 
and foraſmuch as the ſaid defendant” hath mam 
material witneſſes to examine in this cauſe, a 
namely E. F. and G. H. which he could not pro- 
cure to be examined by the ſaid commiſſion; it 
was therefore prayed that the ſaid defendant might 
renew the ſaid commiſſion returnable—, which 
this court held reaſonable, and doth order the ſame 
accordingly. | 


Order to flay proceedings on exceptions fo 4 
OO report. 18 * 


T TPON motion this day made unto this court 
by Mr. —— being of the defendants coun 
ſel, it was alledged that the defendants have filed 
; exception 
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tions to the report made in this cauſe 
23 one of "he Mafiers of this court, = 
ing date the 22d of —— laſt, and depoſited 5 1. 
wich the Regiſter according to the rule of this 
court, as by the Regiſter's certificate appears; it 
ij thereupon ordered that all proceedings upon the 
ad report be ſtayed until the matter upon the ſaid 
exceptions ſhall be heard and determined by this 
court. 


Order to confirm a report unleſs cauſe. 


PON opening of the matter this preſent 

day by Mr. being of the plaintiff's 
counſel, and upon producing of a report made in 
this cauſe by Mr. — one of the Maſters of this 
court, bearing date the day of inſtant, 
it is ordered that the ſaid report, and all the mat- 
ters and things therein contained, do ſtand rati- 
fied and confirmed by the order, authority and de- 
cree of this court, to be obſerved and performed 
by all parties thereto, according to the tenor and 
true meaning thereof, unleſs the ſaid defendant, 
having notice hereof ſhall within eight days after 
ſuch notice ſhew unto this cqurt good caule to the 
contrary, 


Order for a ſo perſedeas upon an arręeſt. 


PON conſideration had this preſent day by 
his Honour the Maſter of the Rolls, v 

the defendant's humble petition, and of the Ma- 
ſters report therein mentioned, whereby it appears 
above 500 J. is reported due to defendant, and that 
the detendant came up to town only to defend and 
proſecute exceptions taken to that and another re- 
hy whereof one of them is referred to a trial at 
aw, 


ang that during the defendant's —_— 
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here on that occaſion he is arreſted at the plaintp, 
ſuit, as by affidavit annexed appears, contrary u 
the privilege that ſuitors ought to have in gol 
attending, and returning; his Honour doth ther, 
upon order, that a ſuperſedeas do. iſſue to the She, 
riff of Middleſex to diſcharge the ſaid defendan 
of the ſaid arreſt, be being only arreſted on meſy 
proceſs, 


Order to diſmiſs a bill for want of a replicas 


tion. 


ORASMU CH as this court was this pre. 
T ſent day informed by Mr. —— being of thy 
efendant's counſel, that the plaintiff exibited hi 
bill into this court againſt the ſaid defendant in 
Micbaelmas Term laſt, to which the defendant 20. 
ſwered the ſame Term, fince which time the fail 
plaintiff hath not further proceeded in this cauſe 
as by certificate now read appeared; it is there, 
upon ordered that the ſaid plaintiff's bill do ſtand 
diſmiſſed out of this court with coſts; and it B 
hereby referred to Mr. , one of the Maſten 
of this court, to tax the ſaid coſts, 


Order niſi for 4 ſubpœna duces tecum. 


PO N motion this day made unto this court 
by Mr. ——, being of the plaintiff's counſe, 
* it is ordered that a ſubpoena duces lecum be awarded 
againſt the ſaid defendant to bring into this court 
certain deeds and writings by him confeſſed in hi 
anſwer to be in his cuſtody, or at the return the 
to ſhew cauſe to the contrary, 


I Order for a ſubpœna duces tecum. 
DORASMUCH. as this court was thy 
fp ſent day informed by Mr. ——, being 
plaintiffs counſel, that the defendant having Y 
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is anſwer to the plaintiff's bill confeſſed the hay⸗ 
ing in his cuſtody” a feoffment or other writing 
of the lands in queſtion, eonveyed from A. B. to 
D. wherein the plaintiff claimeth title; it was 
herefore prayed that 4 ſub pæna duces tecum may be 
awarded againſt the faid defendant to brivg the ſaid 
writings into court, which is ordered accordingly, 


Order for a Serjeant at arms, 


HERE As the faid defendant hath fit 
out all proceſs of contempt to a commiſſion 
of rebellion, for want of his anſwer to the plain- 
tif's bill, as by the ſame under the ſeal of this 
court, and the commiſſioners certificate rhereupon 
indorſed, whereby the ſaid commiſſioners do certi- 
fy that the ſaid defendant doth abſcond himſelf fo 
that he cannot be taken thereupon, now produced 
appears; it is therefore ordered, upon the motion 
of Mr. — being of the plaintiff's counſel, that 
the Serjeant at arms attending this court, do appre- 
hend the ſaid defendant, and bring him to the bar 
of this court, to anſwer the ſaid contempt, 


— 


Order to examine viva voce. 


PO N motion made this day unto this court 
U Mr. ——, beiag A the plaintiff's counſel, 
it 15 ordered that the plaintiff be at liberty to exa- 
mine one or more witneſſes viva voce, at the hear · 
ing of this cauſe, to prove the execution of a cer- 
ſain deed or writing bearing date the ——— 
1767, made between A.'B. of the-one 
part and C. D. of the other part, and alſo a bond 
ſtom E. F. to G. H. bearing date the —— day 
. 1767, in the penalty of 1001, for pay- 
ment of 30 l. and intereſt to the ſaid G. H. ſaving 
{9 the defendant all juſt exceptions. 
ö Order 


* * * 1 
4 £2 An. . * 
l 89 | 
p F . 


F + 


Owers, [the forms of.] 


Order for a ſubpœna in nature of a ſcin 
. | ' Yacias. 8 
3 PON opening of the matter, c. by M. 


1 of the plaintiffs counſel, it was alledg. 
ed that the plaintiff having obtained a dec 


againſt the defendant, he died before the perform. 4 
ance thereof, leaving C. D. Eſq; his brother an 7 
heir; wherefore it was prayed that a ſubpæna in m. f 
ture of a ſeire 2 might be awarded againſt the th 
faid C. D. to ſhew _ at the return thereof why ſt 
the ſaid decree ſhould not ſtand reyived againſt him, , 
and be of the ſame force and effect as the ſame vn 2 
at the time of the deceaſe of the ſaid C. D. which t 
is ordered accordingly, c 
Order to flay proceedings on a decree, im ill c 
' filing a bill of review. r 

T TPON opening, Sc. it was alledged. that the 

| ſaid plaintiff hath filed a bill of review again 

the ſaid defendant, and alſo given ſecurity by re. 


cognizance to abide ſuch order as the court ſhall 
make upon hearing this cauſe upon the. ſaid bill of 
review, according to the courſe of the court, as by 
certificate appears, and yet the ſaid defendant dot 
proſecute the plaintiff with proceſs of contempt for 
not performing the former decree made in this 
_ cauſe; it was therefore prayed that the plaintiff 
bill of review may be admitted, and that all pro- 
ceedings on the fad decree may be ſtayed till the 
matter of the faid bill of review be heard and de- 
termined by this court; which is ordered accord- 


ingly. 
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Oers, [the forms of. 
Order ts land committed for not perfirming a 
| ecree. 8 


TPON the plaintiffs humble petition this 
day preferred to the right honourable the 


Lord High Chancellor of Great Britain, it was al- 


ledged that the plaintiff in Term — obtain- 
ed the decree of this court againſt the defendant, 


for vacating a recognizarice, amongſt other things 


therein contained, and that the ſaid defendant hath 
ſtood out all proceſs of contempt to a commiſſion ' of 
rebellion, which hath been ſeveral times renewed 
zpainſt him, he abſconding, that he could not be 
taken till now of late; and thereupon the ſaid de- 
fendant entered his appearance with the Regiſter of 
this court, and hath ſince been examined upon the 
contempt z and the ſaid examination having been 
referred to Mr. one of the Maſters of this 


court, the ſaid, Maſter hath certified the ſaid de- 


fendant is guilty of the ſaid contempt z and foraſ- 
much as the ſaid plaintiff hath not had any benefit 


of the ſaid decree, but hath been at great charges 


in proſecuting the ſaid defendant, and endeavour- 
ing to compel him to yield obedience thereunto, 
which he hath obſtinately refuſed to do, to the 
great damage of the ſaid plaintiff ; it was therefore 
prayed that the defendant might ſtand committed 
vato the priſon of the Fleet until he ſhall perform 
the ſaid decree; which his Lordſhip held reaſonable, 
and doth, order the ſame accordingly. | 


An order for an injunction to put and quiet | 


the plaintiff in poſſeſſion, according to. 4 
decree, 


[ES opening the matter this preſent diy 
unto this court by Mr. „being of the 


plaintifPs counſel, it was alledged, that by a de- 
crea 


8 
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touching the premiſſes to the plaintiff upon oath; 


to the court, that ſuch ſums, c. may be placed 


of the parties intereſted in the cauſe. 


want to have their money which is reported due 
to them; you muſt firſt give notice to all the 

parties, that you intend to move the court, and vp 
2 | | 00 
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Df paying and reteiping Boney, Ke. 
cree of this court, bearing date the ——= day d 
w— $769, as alſo by s former decree of the 
day of — 1765, the defendant is to execute; 
conveyance of a certain tenement and farm i 
the county of —— to hold to the plai 
tiff and his heits, after the death of —— 1 
— His wife both ſince deceaſed, which the plan- 
eff and his heirs are to have and enjoy accordingh, 
and that the defendant do deliver up the writing 


. e 08 = 2 Q2 


and that the defendant hath been duly ſerved yig 
the faid decree, and conveyances directed to be ſe. 
tled by Mr. — one of the Maſters of this coun, 
and which were ſettled accordingly, have been ter- 
dered to him to execute, which he refuſes to do, y 
dy affidayit now produced appeared, and is incon- 
tempt for breach of rhe ſaid decree ; it was there 
fore prayed that an injunction may be awarded to 
put and quiet the plaintiff and his aſſigns in the 

zofſeflion of the ſaid premiſſes, according to the 

id decree; which is ordered accordingly. 


— wy — 
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($tbly) O/ paying and receiving money in thi 
A LT ſoms of money, &c. deereed to be paid 


N into this court, muſt by the late act 12G. 1. 
paid into the bank, with the privity of the 
Accountant General of this court, and placed to 
the credit of the cauſe, = N 
And note, that any of the parties may app 


** — a a cr Aa 


out on government ſecurities, &c. for the benefit 


And when any of the parties, or other perſons, 
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of paying aum teeetoing Boury, er- 0 
on producing a Certificate from the Accountant 
General, and the Maſter's report, the court will 7 

Il, | TOLED © HEDP | 8 

1 you carry this order and the report to the 
Accountant General's office, who will thereupon 
give you a cheque note upon the bank, which you 
muſt get entered in the 222 and then, 
upon carry ing the order report to any of the 
Regiſters, they will ſign the note gratis; and after 
that you have nothing more to do than to go to the 
bank and receive the money. ja 

Note; None but partics, or their legal repre- 
ſentatives, can obtain this note, for repreſentatives 
muſt make it appear that they are ſuch, by produe- 
ing the adminiſtration and the like; yet if the 
perſon to whom the money is reported due, does 
not appear himſelf, then he muſt execute a letter 
of attorney, authorifing ſuch perſon as be ſhall 
think proper, 40 receive the money, &c. And up- 
on an affidavit of the due execution thereof there- 
to annexed, and upon carrying, and leaving the 
letter of attorney and affidavit, the Accountant 
General will give ſuch note to the attorney thereby 
appointed. 1 

By an order dated 2 Fuly 1739, reciting the act 
aid paſſed 12 Geo. 2. intitled, © An act to impower 
'1, „the high court of Chancery to lay out, upon 
the proper ſecurities, any monies, not exceeding a 
to „ ſum therein limited, out of the common and 
« general caſh in the bank of Zngland, belongi 
* to the ſuitors of the ſaid court, for the eaſe 
the ſaid ſuitors, by applying the intereſt ariſing 
* therefrom, for anſwering the changes of the 
* office of the Accountant General of the ſaid 
* court,” It is enacted, that out of the money 
that lies dead in the bank, belonging to the ſuitors 
of this court, a ſum not exceeding 353000 l. ſhould, 
by virtue of any order of this court, be placed out 
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Ok paying and receiving Bohey, & 
in one intire ſum for the purpoſes thereafter men 
tioned. - Whereupon it is ordered; that out of thi 
caſh in the bank belonging to the ſuitors of thi 
court, 350001. be placed out with the privity a 
the Accountant General in the purchaſe of 3 25 
cent. annuities anno 1731, in truſt for the ſuitor 
of this court, ſubject to the further order of the 
court,  Ahd out of ſuch intereſt the bank is from 
time to time, without any draught, to pay, by 
quarterly payments, the annual fum of 1020/1, in 
manner following, that is to fay, To Mark Thur. 
fon, Eſq; Accountant General of this court, 650/, 
To Mr. Fobn Waple, his firſt clerk, 2 30 l. and ts 
Mr. Henry Nowell, his ſecond clerk, 1201, til 
the further order of the court, which ſalaries are 
to be in lieu of, and in recompence and ſatisfaction 
for all fees which fhall be payable to the Account 
ant General's office by the ſuitors of this court, 
And it is further ordered, that from the twenty. 
ninth of September then next no fee or fees what: 
ſoever be taken at the Accountant General's office; 
or by any officer or clerk belonging thereunto, for 
any matter or thing directed to be done by the at 
12 Geo. 1. A | 
And by art order 1 Auguſt 1741, touching in- 
conveniencies that may ariſe in receiving from the 
Exchequer the annuities due, and which ſhall grov 
due on Exchequer orders and tallies for want of 
having the ſame entered at the Exchequer, and 
proper indorſements made thereon, that the an- 
nuities of ſuch orders are to be paid to the caſhiers 
of the Bank of England for the uſe of the ſuitors, 
It is ordered, that the Bank of England do, by their 
proper officer or officers, fend to the Exchequer all 
fuch Exchequer orders belonging to the ſuitors df 
this court, and then in the Bank, to the intent that 
the proper officer or officers of the Exchequer may 
make entries in the books kept there, and indork- 
ment? 


Ok Injunitfons;” 
ments on the ſaid orders, that the annuities due 
and which ſhall grow due thereon reſpectively are 
to be paid to one of the caſhiers of the Bant of 
England for the time being, to be placed to the 
credit of the reſpective cautes to which the ſaid or- 
ders do belong, and to no other perſon or perſons 
whatſoever without the further order of this court; 
and that the like entries and indorſements be made 
on all ſuch Exchequer orders, as ſhall hereafter be 
delivered into the Bank on account of any of the 
ſuitors of this court, by virtue or in conſequence 
of any decree or order of this court. bo: 

In order to apply to court for monies due to 
infants when of age, the ſolicitor muſt draw and 
ingroſs a petition for that purpoſe, which muſt be 
directed to the. Maſter of the Rolls, and perſonally 
ſerved on all the parties to the ſuit. He muſt like- 
wiſe get the Accomptant General's certificate, and 
the Maſter's report. On the hearing of this petition 
a proper affidavit and certificate of the infant's being 
of age mult be produced to the court. For certi- 
ficare, affidavit and petition, ſee thoſe heads in table. 
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(gthly) Of InjunFions, : 
N (i) injunction is a remedial writ, in nature 
of a prohibition; to obtain which, party's 
right or injury, applying for ſame, muſt be cer- 
tified ro (2) court, 
All injunctions are commonly obtained by or- 
der, upon motion, either upon matter confeſſed 
in anſwer, or upon ſome matter of recgrd, or on 
ſome deed, writing, or other evidence produced in 


i — — = * FR. 
: ' 


(1) In order to procure injunction, affidavit; certifying allegations of bill, 
vas adm tted to be read, Bunb. Rep. 35. pl. 54+ will he granted for ons 
leſendant againſt another. 

(2) 2 Vern, 276. d 


Vol. I. .-Þ court; 
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court; except thoſe injoining from comminin 


waſte, or cutting down trees, which may be grant. 


ad in che long (1) Vacation. 


Injunction after anſwer is never obtained with. 


out giving two days notice thereof, in writing, ty 


defendani's clerk in court, in order that he may, 
by his counſel, defend ſame, if he chuſes ſo to de, 
It may be obtained after anſwer and demurrer, 
on amended (2) bill: So it may where defendant can 
not be found, to be ſerved with a ſubpena. 

If injunction be granted on merits, or ſpecial 
cauſe of equity, fame commonly ſtands till hear 
ing, unleſs plaintiff delays his ſuit. 

If defendant doth not appear in time, then you 
may draw and ingroſs an affidavit of ſerving the 
fubpena, and let it be ſworn and filed; upon which 
you get an attachment iſſued for want of an appear 
ance; and then you give inſtructions to counſel to 
move thereon for an injunction, which is granted 
of courſe, Wr | 

But if the defendant (3) appears in time, and doa 
not anſwer in time, then on an attachment for want 
of an anſwer, or upon the defendant's craving a 
dedimus to anſwer in the coungry, or a defendant 
getting time to anſwer, an injunction will be grant 
ed of courſe, which is generally until anſwer and 
other order, Fen | T0 

But after appearance and anſwer in time, the 
court muſt be applied to for an injunction on the 
meritsz in which caſe you muſt draw a brief df 
the pleadings for counſel, and give a notice of mo 
tion in Writing for ſuch injunction to the defend 
ant's clerk in courr. | | 10 


— 


(x) See injunctions againſt waſte, felling timber, &c, ; 
(a) Oub. His. Chan. 183 but'ſee contrary, under (e In what caſes it- 
jo Glen denied. 5 . | 

(4) After appezrance no {ecial injunction can be obtained with ut notic 
2 Vcz. Rep, 112, | fy 
1 I, : An 
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Ok Injutizfois, _; 
An injunction upon an attachment, dedimirs, or 
pon the defendant's pray ing time to anſwer, does 


ot extend to ſtay proceedings in the ſpiritual court, 
ithout ſpecial order. P. Will. Rep. 3m. 


1 are uſually granted in the caſes, and 
or the purpoſes W vis, 


r 


1. To ſtay rewe at law. 

2. Waſte or damage to freehold, by felling timber, 

F pulling down buildings, &c. 

J 3. To yield up, quiet, or continue paſſeſfion of lands, 
&c. 

4. To quiet poſſeſſion before bearing. 

5. Againſt continuing nuiſances. 

b. To prevent multiplicity of ſuits. 

. In cjettment cauſes. 

8. To fay building; and herein of Ropping up. 
ancient lights, 

9. On ns &c, (1) 


585 7 ww & © 


1. To ſtay proceedings a law. 


} ILL for this injunction uſually ſuggeſts (2) 
0 ſome rigorous proceedings (3) at law, begun 
threatened * defendant; or that he ought to 
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1) As to reſtrain from ſelling a place; to prevent ufing an old road 3 rm 
b engraving, &c. and ſelling of prints. Barnard. Chan, Rep. 211. 
join the printing or vending printed copies of books, ſee 4 Black, Com 
+ 4 Via. Abr. 278. pl. 3. 279, 2 Tr, Atk. Rep. 142, 143, 34% 

bi. Prop. 19, 27, 28, 31, 3 34 61, 96, 97, 121, 
i Where a bill ſagyeſts, 4b uit at law is agaioſt conſcience, if defend · 
n in contempt, for not — or time it is held by this court 
contrary to conſcience, to proceed at law in mean time z and therefort 


j) Stays them, after election to proceed in this court, 
An P 2 | ; be 
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Df Injundtons. 


be diſcharged from ſuit in queſtion, by 
that debt eis ftale, and defendant hath ſept long, 
or that debtor and creditor have been both deg 
Jong before action brought; if, on notice of thy 
injunction, defendant hath not commenced hy 
action, he cannot ſue out proceſs; if he hath, by 
not ferved ſame, or in ceſe he hath, but not di. 
vered (1) or filed any declaration, he cannot pr. 
ceed; if there be a declaration, he may call tors 
plea, and for want thereof ſign judgment; if cauk 
be at iſſue, he may go to trial; it that bath berg 
had, and verdict obtained, he may proceed u 
judgme: r, and (2) affirm, if error hath ben 
brought; but if judgment hath been executed 
and debt and cofts levied thereon, ſheriff canng 
pay ſame to defendant; execution being (3) {ia 
ed, but only till anfwer filed, and further order, 
This injunction is granted of (4) courfe, and i 
defendant be guilty of a breach thereof, upon be. 
ing ferved therewich, court will commit him fo 
contempt, as if there had been no clauſe there 
of liberty fur calling for plea, GC 4“. 
This injunction is granted for bankrupt, a 
producing tus certificate, for ſuing him after lane 
allowed and confirmed, and fo it will on F 
tion for pciju y all hearing. 
A (5) diverted watercourſe, which put B. t 
great expence in lay ing of ſooths, Cc. and dives 
- fion being nuiſance ta B. he brought an active 
againſt which injunction was granted upon bill, 
exhibited for that Py z It ae * that 
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akin Rep, 17. pl. 15. 
n Motion. Chan. Caſ. 448. 
63 And that only touching the matters in queſtion e the pri 
In Exch quer all proceedings are ſtayed, cha in ng; ſtatze it mij. 
(4) Gilb, Hiſt. Chape. 194. 
(5) 2 Eq. Cal, Abr. 522. pl. 3. 


Ok Injundions. 

2 did ſee work when carrying on, and connived 
it it, without ſhewing leaſt diſagreement, but ra- 
her approbation and conſent. | hy 

f perſon is ſued at law, for irregularly ſerving 
\roceſs of this court, injunction will be granted on 
Motion, and affidavit of fact, to ſtay proceedings; for 
the irregularicy is only puniſhable in this (t) court. 

If bill is to ſtay ſuits at law, you may have ſub- 
bana before (2) bill filed, by ſtat. 4 & 5 An. 
16. and after it is, and defendant hath appeared, 
you may, on filing affidavit of the proceedings at 
au, and notice of motion, apply for injunction 
on merits, | 

Unreaſonable delay is good cauſe for diſſolving 
his (3) injunction, | 

Where this injunction is granted until hearing, 
ourt may then either diſſolve injunction, or, if 
they ſee cauſe, order ſame to be made perpetual. 

Lord Chancellor (4) Macclesfield granted an in- 
unction againſt a bond of reſignation, on account 
pf the ill uſage that had been made of itz and not 
n account of any defect in the bond itlelf, which 
is Lordſhip was pleaſed to declare he held good. 

On a verdict at law, money mult be depoſited, 
fore injunction will (5) be granted. 5 

Injunction granted by King, Chancellor, againſt 
lig the acceptor of a bill of exchange, his ac- 
eptance having been declared vcid by the law of 
foreign country, the ſame vacated (6) there, and 
party abſolutely diſcharged, | 


(1) Vern, 269. 

(2) But bill ought to be filed before return of ſubpoena. 

(3) Yet court will ſometiines, upon motion, revive injunction, altho“ the 
ae wy * eſpecially where equity appears evidenily for plaiatiff, or 
bs caie 1s hard, 

(4) »tra, Rep. 

(5) chase. Caf? 445. 


(6) Mol. Rep, 1, 69. 12 Vin. Abr. 87. pl. 9. 2 Eq. Caf. Abr. 476. pl. 


$34. pl. 7, 
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814 Pkt Injundtions. 
Ik̃l plaintiff prays to ſtay proceedings at law yy, 
on bond, they ſhall not be ſtayed, unleſs he {, 
mits to be bound by order of court, not to brin 
any writ of (1) error. (is 
For more on this ſubject ſee In what ſei 
junctions are denied.“ 


| 

| 

| 

; \ 

1 2. Injun#tions to ſtay waſte, 1 
\ q 

0 


OURT will grant injunction to ſtay waſh, 

as ſoon as ſame is begun, or to prevent ſame, 

if reaſonable ground be ſhewn to apprehend the 

committing thereof, in (2) Land, (3) woods, d 

| houſes; by felling (4) timber, or other trees, ds 

ſtroying (5) buildings; or for or againſt commit 

ting any other kind of waſte whatſoever, and (ud 

injunction will be granted, on (6) motion, cert 

cate of bill filed, and affidavit (7) of facts, being 

? produced; againſt a (8) jointreſs; tenant by (g , 
1 the curteſy; or any other particular tenant; ſo h 

patron againſt parſon, for committing waſte « ( 

(10) glebe; ſo on behalf of an infant ex venir: j c 

mere; and likewiſe for reverſioner or remain 


— — th 


(1) Vern. 120. | 
I) As by plowing ancient meadow or paſture, Chanc, Rep. 14, 1 nd 
116. Toth. 143, 144+ | 
(4) Chan. Rep. 242. Eq. 


— 


(5) As a caſtle, or defacing a ſeat, Salk. 16. pl. 14. 2 Vern, 118. 
647, Chan. Prec. 454. Gilb, Eq. Rep. 127. See 22 Vin. Abt. 52% þ 


20. 

(6) In long Vacation, [viz. Trinity, ] when court does not fit, and eu- 
quently no motion can be made, Lo d Chancellor, upon petition, certifcat 
of bil! * and affidavit of fats, will grant in junction to ſtay waſte c 

lained of. 
4 (7) Which muſt ſatisfy court how party derives his title to eftate in gc. 
tion, in cauſe, and alſo that ſome waſte or ſpoil is done or threatened. 

($) Toth. 144. 

(9) Hardr. 96. ' 

(10) Barnard, Chan, Rep. 399. 
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Of Ijutiafons. 
man in fee, againſt tenant for (1) life in poſſeſſion, 
though he be not puniſhable for (2) waſte, at 
(3) common law; this being a ſpecial miſchief, 
and beſides though ſuch tenant for life is not 
puniſhable, during continuance of remainder, yet 
after determination of that eſtate he is. So like- 
wiſe court will grant this injunction againſt (4 
aleſſee, that is againſt thoſe, who held mediacely, 
or immediately, under him, who prays the writ, 
and thoſe only : and where party's right, who 
makes application, appears apparent on (g) re- 


co» »- x 


h cord, court wil! grant fame before anſwer filed. 

p In order to reconcile a feeming contradiction in 

what hath been laid down above, reſpecting tenant 

* for life, not being puniſhable for committing 

By waſte, viz, that he is and is not puniſhable, turns 
e 290 the difference, whether he be diſpuniſhable 

10 of waſte, only from the nature of his eſtate, or by 
in an expreſs grant thereof ; for the firſt mentioned 


tenant for life is reſtfained from committing any 

F kind of waſte ; whereas the latter may cut down 
(6) timber, plow (7), open new (8) mines; but he 

, k will be reſtrained from pulling down houſes or de- 

1. facing (9) ſeats; becauſe this is an abuſe of the 
power, derogatory to the grant, and contrary to 

de intent of the privilege of © without impeach. 
ment of (10) waſte." ig | 

þ 16h _— — - 


(1) Salk, 161, pl. 14. 2 Vern, 548. pl 647, Chan. Prec, 454. Gilb, 
Ia Rep, 127, See 22 Vin. Abr. 520. pl. 20. y 

(2) Rol, Abr, 337, Mo, 554 Toth. 61, Cary's Rep. 26, 36. Vert, 
23. Co. Lit, 54. 2 loft, 301. 5 Rep. 76. bo 

(3) Toth, 188. 

(4) Chan. Caf. 4.50, but not eaſily againſt a Mortgagee. Id. ib. 

(5) Vez. Rep. 454, 476. 

(6% Chanc, Rep. 242. 

(7) Vern. 23. 

(8) Salk, 161, pl. 14. | 

(9) 2 Chan, Caf, 42, Salk. 161, | 
(10) Salk 161. But if defendant ſhews that he has an eſtate, without 
each ment of waſle, injuaction is ordinarily denied or tiiTÞLved, in caſe ſame 
de applied for, or granted, for ſlaying waſte only. oh 


P4 If 


—_ 1» 


5 Of Injunfffons. f 
II bill is to fay (1) waſte, you may have fab 
before (2) ſame be filed; and after defendant hah 
appeared, affidavits of waſte may be filed, and 
upon notice of motion, injunction will be granted 
if there be merits, | | 


3. To yield up, quiet, or continue poſſeſſion of 


Lands. 


＋ Eis ſort of injunction is a judicial writ, and 
ſubſequent to decree, being in natyre of 
writ of execution, or Hab. Fac. Pell. 


4: To quiet poſſeſſion before hearing. 
OUR of Equity hath juriſdiction to quiet 


men in their poſſeſſions (3); and there ore 
ſometimes, in ordinary caſes, grant injunctions to 
e them, before (4) bearing, to party having 
ame: as for inſtance; where party hath bten in 
poſſeſſion three years, and another diſturbs him in 
ſuch poſſeſſion, this (5) court will grant injunction 
to quiet him in it; on this ground the law paten- 
tees had* injunction to reſtrain defendants from 
proceeding in printing any law (6) books ; and 
the company of ſtationers to ſtay books in cuſtom 
houſe, and hinder fale of ſtatute books, printed 
(6) beyond ſea : It will ſtay defendant from diſturb- 
ing plaintiff in quiet poſſeſſion of a pew. 


— 


* . 


(1) Stat. 4 & 5 An e. 16. | 5 
12) But bill ought to be filed by, or before the return of ſulpæna. 

(3) By Coke, Ch J. 3 Bulſtr, 34. Lit. Rep. 166. Rol. Rep. 190. 

(4) Affida vit verifying allegati ns in bill, was admitted to be read on mos. 
ing for ſech an injonc on. Bunb. Rep. 35. pl. 64. But this fort of in- 
junction, it is ſaid, hinders not drfendants at law, from making leaſes, taking 
diftrefſes ; and it may be diſſolved on cauſe ſhewn, as other injunctions. 


(5) Toth. Rep. 37. Cary's Rep, 66, Vern, 156. 
Caf. 76. . | 
Where 


(6) 2 Chanc, 


Ok Injuncklons. 

Where defendant was in poſſeſſion, at time of 
exhibiting bill, plaintiff afterwards-entered ;. in- 
jonction was granted againſt him to avoid poſſeſ- 
Gon; and in another (caſe, defendant prayed,” he 
might have injunction, or that bill might be diſ- 
miſſed; court held the application reaſonable, 
and that he was well intitled to one or the (1) 
other. | 
Sometimes, pending ſuit, court will order party 
poſſeſſion by in unction, or that rents, not already 
paid, ſhall be ſtayed in tenant's hands till hearing, 
and ſometimes will order both; at other times will 
order (2) Receiver, who, (upon giving good ſecu- 
rity) ſhall take rents and profits, and pay them 
into court, or account for them, when court ſhall 
require him ſo to da. 


5. Againſt continuing a nuiſance. 
C OURT will grant injunction, before anſwer 


filed, for a plain apparent nuiſance, on cer- 
tificate, affidavit, and notice to the party his clerk 
in court, or ſolicitor : But in caſe of a ſpecial nui- 
ſance court expects party to ſhew his right and 
how he is particularly aggrieved, before this in- 
junction will be granted. 


6. To prevent multiplicity of ſuits. 


NJUNCTION may be obtained in order to 
prevent multiplicity of ſuits; in this caſe court 
; direct verdict at law tg determine them (3) 


6—— — 


——_— 


„ — = . * * 


8 vey Rep. 51, 53, . | 
eceiver to enter into ſuch recognizancy as court directs, to ſecure 
his accompting ſor, and paying ſuchreats into court, 

(3) Gilb, Hiſt, Chanc. 199. 


7. In 


i 8 2 


_ * trial at law. 


. Staying building, and berein of Popping up 


; reducible to the following particulars, viz. 


4 * * ; | 
* % 
— 
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\OUR T never denies injunction in eject ment 
C cauſe, where \ plaintiff agrees to give judg. 
ment, with releaſe of errors, and conſents not 10 
brirg any writ of error thereon, and ſometimes is 
added by court, to deliver peaceable poſſeſſion of 
premiſſes in difpute, in cafe ſame ſhould be de. 
creed on hearing cauſe; theſe terms are directed, 
in order to ſave the trouble, delay, and-expence of 


ancient lights, 


\OURT (1) will interpoſe inſtantly - by in- 
junction to ſtay building, which will ſtop up 
ancient lights, by preſcription or agreement, bur 
the allegation that the building will ſtop them up 
muſt be ſuggeſted by bill. 


9. On patents. 


OURT (2) granted an injunction, on pa- 

tent for printing almanacks, to reſtrain print- 
ing ſame, but not till patent had been producedin 
open court, under the broad ſeal, 


The other matters touching injunctions, ſeem 


— — 2 — 
9 | 


— 


(1) 2 vel. Rep. 452, 543. Gilb, Hiſt, Chane. 193, 194. 
(2) Gitb, Hiſt. > gp : 1935 94+ 
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1. Tu what — aw ik, 


2. Service of them, 
x Continuing them. 
4. Diſſolving” them. | | 
5. Irregular injunctions. ems , 
6. Perpetual ones. 8 


* 1 1 what caſes injunctions have been denied. 


CCORDING to the uſual courſe ao prac- 
tice in this court, no injunction can be ob- 
tained on an (1) amended, ſupplemental, or ori 
nal bill, between ſame parties, where firſt bill to 
ſtay proceedings at law, was diſſolved (2) on merits. 

Injunction hath been refuſed, while (3)plea or 
demurrer was depending; for until it de argued, 
it appears not whether court hath cognizance of 
caule, 

Exceptions to anſwer without report of its inſuf. 
ficiency, not good cauſe for obtaining injundt ion; 
becauſe often filed for delay; and court will not 


preſume exceptions valid, till ſo aſcertained by . 


maſter's report. 


According to the cuſtomary practice of this 


court, injunction is never to be granted (4) before 
bill filed, unleſs in particular caſes, where there 


wou'd be a manifeſt failure of juſtice, deprivation 


of right, by the act of God or of the party himſelf, 
and in the caſes of committing waſte, or reſtrains 
Ing ſuits at law and ſuch ſpecial inſtances which 


7— 


„ 


7 (1) 4 and demurrer, bill was amended, and then iojuattion 
paated, dee Gilb, 183. 

(2) 2 Veſ. Rep. 20, 

(3) 3 P. Wil. Rep 396. Ray 8 POR Talbot. 

{4) 4 laſt. 92. Vern, Rep. 156. Eq. Caf. Abr. 28 5. pl, 6, 
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Df Injunckions. 
are always exceptions to all general rules; but that 
they are ſuch, muſt be ſhewn to the court, in 
order to induce them to diſpenſe with their ordi. 
nary proceedings; ſome we will adduce. Pendin 

ſuit brought by mortgagee to forecloſe, ad vowſon 
appendant to mortgaged manor became void, and 
though he had no (1) right to preſent, brought his 
quare impedit, but court granted inj unction on de. 
tepdant's application, though. he had no bill (2) 
filed. Again, e 

Where cauſe abated by death of defendant's 
teſtator, who being ſerved with letter miſſive and 
eopy of bill of revivor, would not appear, being 
in (3) privilege, upon motion, injunction was grant- 
ed, though cauſe not (4) revived. _. 

For more of this ſubject, © ſee Injunctions to 
« ſtay waſte,” and © proceedings at law.“ 

Court will not grant an injunction unleſs a (5) 
right appears. As upon a motion for an injunc- 
tion to ſtop the ſale of Engliſh Bibles printed be- 
yond ſea, the Lord Keeper declared, he could not 
grant an injunction, but where a man has a plain 
right to be quieted in it; and directed trial, wherein 
the patentees to be plaintiffs, and the defendants to 
admit they have fol: twelve Bibles; and when the 
trial is over to come back (6) again, So where 
the Univerlity of Oxford had a patent for printing 
of Bibles, the King's Printers, being intitled un- 
der a patent, brought a bill to reſtrain them; 
though che court was of opinion, that the Univer- 
ſity could not print more than for their own uſe; 


— 
—eê 


(1) 4 Vin. Abr. 5 50. pl. 10. 
(2) 2 Vern. 401. 

" (3) A'! privilege from ſuits is taken away by Stat, 16 Geo. 3. c. 50. 
(4) Kg. Caſ. Abr. 285, pl. 5. anocher to ieftrain working of mines. Eq 
Caf. Abr. 2$5. pi. 6. 6 

"i (5) Vern, 270, 

(6) Vern. 120. 


; | ; yet 


Tf Injundtions. 

it being a right determinable at law, would not 
grant an injunction, but directed (1) a trial. And 
where the Eaſt- India Company prayed an injunc- 
tion to reſtrain the defendant from trading to the 
Eaft- Indies, though the court was far from think- 
ing the Company's patent void, which had been 
confirmed by ſo many Kings; yet the validity of 
the patent being tfiable at law, an injunction 
could not be granted, till it was determined there; 
and a trial was (2) directe. 
Court will refuſe to grant injunction againſt will 
bequeathing perſonal eſtate, under pretence of 
fraud (3) therein. e or 


2. Serving injunction. 


NJUNCTION is ſerved by ſnewing (4) 
original under ſeal, and (5) delivering true 
copy thereof to party (6) himſelf. 

If the party or his atcorney proceed at law, after 
ſervice of an injunction to ſtay proceedings, on aff. 
davit {worn and filed of the ſervice thereof, an at- 
tachment iſſues againſt the party ſor breach of the 
ſaid in junction: And if he be arreſted on the ſaid. 
attachment, and enters his appearance with the Re- 
giſter on the ſaid attachment, interrogatories are to 
be filed and exhibited againſt him, to which he muſt 
anſwer upon oath z and if he denies the ſervice, the 
other party may examine one or more witneſſes ta 
prove the ſervice; which if it be proved upon him, 


(1) Vern. 27%. Se 

(2) Vern, 127, 2 Chance. Caf. 165. 2: 

(3) 2 P. Wil, Rep. 287, 

(4) If original injunction be ſhewn at time of ſervice, It need not be deli · 
vered in order to compare ſame, 2 Chance. Caſ. 204. 


100 But it hath been held that leaving it with party's attorney's or ſoliei- 
s clerk or ſervant, is good ſervice. | 


(6) Service muſt be perional on party, 


— 
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Ot Jnunctions. 


7 the court, will commit him to the Hret priſon * 2nd 


* 


make him pay all coſts and charges before he be 


diſcharged. '. 


- 


But the modern and uſual way, where an injunc. 
tion is ſerved, and the party is in contempt (1) for 


breach thereof, is to give notice of motion to the 
adverſe clerk in court, that the party may be com- 


injunction: And having made an affidavit of the 


| ſervice of the ſaid injunction, your counſel moves 


it ; and if the other ſide are not prepared to defend 
ſuch motion, the court uſually gives them a day 
to ſhew cauſe againſt ſuch motion; and then upon 


hearing the affidavits on both ſides, the court decide: 


whether the party is guilty of the breach of the 
injunction or not; and if he be, makes an order for 
his commitment to the Fleet priſon, from whence 


he cannot be diſcharged until he has paid the ad- 


verſe party his coſts ; and ſometimes until he has 
made reſtitution to him for the damages he may 
have ſuſtained for breach of the ſaid injunction. 

Bailiffs who had ſerved execution for breach of 
injunction, found money hid in houſe, which 


they took away; ordered (2) that plaintiff make 


bod money to defendant, and ſatisfy all damage 
would ſwear he had (3) ſuſtained. 5 


K S . 3 FU amen 


a. 


l 7 Ann 


14) Though is juntlien is irregularly obtained, party will be in contempt 


for diſobedience thereof, See 2 Chan, Caf. 203. his remedy for redreſs, be- 


ing to apply to court, to ſet ſame aſide for irregularity; Id. 

(2) This ſeems an inequitable order indeed, it does not come within the 
rule of in um ſpoliatoris ommia reſumuntur, becauſe the party puniſhed 
was not, ig this caſe, the party ing ; but for court to give perſon in 
contempt liberty to ſwear to what damages he pleaſes, ſeems to me, to be be · 
yond all reaſon, precedent, and example. Rees; 

(3) Vern. 207. X 


3. Of 


mitted to the Fleer priſon for breach of the ſaid 


N "1 1 c 1 
„ i i £5 * S nj 4 "C 
os Ws Ax 10S 1 
| : ow FF 
— 


* 


| J 8 f 1 = 3 I 
* * . 


NJUNCTION may be continued on ex- 
ceptions to anſwer, 1 5 
Plaintiffs alledging to court, on defendant's an- 
ſwer coming in, that ſame was inſufficient, in order 
to prevent injunction being diſſolved, is not ſuf- 
cient ground to induce court to continue (1) in- 
junction. ; 1 
In ſome particular caſes court will continue in- 
junction after (2) defendant hath fully anſwered 
equity of bill. | 
Where (3) an injunction ſhall be continued till 
ſome of the defendants put in their anſwer, by rea- 
ſon that thoſe defendants that live in Ireland, have 
been ſerved with proceſs, and have not put in their 
anſwer, and that bail is given in the action. 
Where (4) an injunction ſhall not be continued 
till the hearing, but only till the anſwers of ſome of 
the defendants come in, when they live in Ireland. 
Court (5) will not continue injunction againſt 
penalty of bond, unleſs money be brought into 
court, or judgment copfeſſed at law with releaſe 
of errors, and if plaintiff be inſolvent, court will 
ſuffer defendant to proceed at law, to ſecond ſci, 
fac. in order to make the bail liable. 
Iajunction granted on merits, or on ſpecial cauſe 
ef equity, commonly continues till hearing, unleſs 
plaintiff delays his ſuit. 
dee more under next bead. 


——— 
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(1) vet 
(27 2 Vat Aeg. 1 


(3) Barnard, Chanc, 
(4) U. 35% 
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4. Diſſolving injunckiont. 


\ LL injonctions are diſſolved upon motion ij 
5 open court; and if the ſame be obtained q 
attachment for want of appearance or anſwer; þ 
ſoon as contempt is (i) cleared, and anſwer(2) filed 
inſtructions muſt be given to counſel to move ty 
diſſolve injunction (3) for the purpoſe of giving 
adverfe party opportunity to ſhew cauſe why i 
ſhould not; this order being obtained, ſame muſt 

be drawn up, entered, and ſerved on plaintiff; 
clerk in court, big 5 N 

If, on day to ſhew cauſe, ſame be ſhewn © 
merits, injunction is ſometimes continued to hear 
ing; and if exceptions are filed to anſwer, and 
ſhewn for cauſe ; then plaintiff is ſometimes order. 
ed to procure maſter's (4) report in (5) a week; or 
in default thereof, injunction to ſtand. diffolved, 
without further motion, 1 
If report he not procured in feaſonable time, « 

if anſwer be reported ſufficient; upon motion, in 
junction will be diſſolved #i/, and ſometimes ab 
ſolutely. | SW} 47; 

In the uſual 'courſe of practice, after anſwer 
comes in, defendant moves to diſſolve injunction 
on merits, which is generally granted, if defendant 

* hath fully anſwered equity of plaintiff 's bill, other: 
wiſe (6) not. 
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(1) That is the coſts paid, (which are ten ſhillings,) or tendered to pliv 
tift's clerk in court, | | 
v (2) To diffolve injunAion, upon comirig In of anſwer, unleſs cauſe, u t 
motion of cqutſe, an affidavit of ſerving of order niſi being filed. 
(3) If plea is ordered to ſtand for anſwer, motion muſt be to diſſolve it 
zen dan ni, not abſolutely, Moſ. Rep. 198. pl. 111. 
(4) If maſter reports anſwer io ſufficient, injunetion will be continued, til 
defendant anſwers exceptions, 
(5) Uſvally in four days. 
(6) 2 Vel. Rep. 19. 


When 


Ok —— 


” When a plea or demurrer is argued by counſel, 
and allowed, there is generally, though not vas 
an end of the injunction; for ſome equity ma 
ſhewn for continuing it, ariſing out of the d 8 
ant's anſwer, $4 in with ſuc plea or demurrer: 
And upon a plea or demurrer being allowed, or on 
coming in of the anſwer, the court will not abſolute- 
ly diſſolve the injunCtion on the firſt motion, tho? 
upon affidavit 0 notice, but only ii. 

Injunction in cauſe abated by death of either 
party, unleſs motion to revive ſame within ſtated 
time, will be diſſolved. 

lojunction for want of anſwer diſſolved, becauſe 
0 ſerved till ſeveral months after (4)anlwer come 


"On croſs bills, if, when firſt is Cate anal 
is not anſwered in eight days, injunction will * ä 
diſſolved on motion. 

Court will not diſſolde inzunction continued on 


exceptions, if they have been not filed a reaſonable 
time before motion made. 


If maſter's report is not procured in reaſonable 8 


time, after exceptions filed, or if anſwer is report- 
ed ſufficient, injunction will be diſſolved (2) mite. 


Cauſes for not diſſolving injunction. 

1. Want of appearance, or anſwer, 

2. Not baving cleared contempts. 

3. Not baving denied all equity. . 

4. Anſwer being reported inſufficient. 

5. All defendants not having anſwered. 
6. Plata doving'(s) uy," 16s caf bring 


_— 


— 


n 


(3) InjunQio ſ , commonly 
e valeſs plac de .. 8 


Vor. I, N Q 7. Be- 


— 


injunction, and make him pay all coſts, and fore: 
times the damages injured party hatli ſuildence, 5 


| 2) 2 Vel. Rep. 20. ; F 
+ . = (a) Chanc, Caſ. Lo. : 


| 7. Bickuſt Exceptions 70 ener tame in only, niger 
2 er morning before motion di deve. 


 TjuhRibns' not vitally diflolved at laſt feat after 
term; not ever but opon motion of adverſe par. 
For more go this ſubject, ſee © Injunttions to qui 
poſſeſſion Before Bude" eg Irregular 4c 
* rn A 75 
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572 - be Irregular injundtions... 


F injunction be ircegularlyobrained, it is a mo. 
tion of courſe to refer ſame to maſter; and if 
* reports injunction irregularly iſſued, ſuch repot 
may be excepted to, the exceptions muſt be filed, 
and. five pounds depoſited with reg: ter, where 
upon they are argued in court. | 
If no exceptions are 6led,. court, vpon malle 
report, will diſſolve injunction, and ſometimes, 
commit clerk in court to Fleet, for taking out ſuch 


rsalon of ſuch irregular injunclioun. 

Iz (1) iojunction 1 is irregular, detendant Joes no, 
by applying for time to anſwer, waive the rede 
he 1s intitled to, oy: mcans of loch n iy 


6. eee injunctions. | 


HERE the caſe requires it, coure'vill e 
perpetual injunctions; as in the following 
" inftances, 2 VIZ, 
1. Againſt proving will in ſpiritual court, ſame 
being found, on trial at law, to be no (2) will. 


— 
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2. To 
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2. To ſtay action at law of ſeveral-perſons, where, 


tight had been tried and determined by one (. ) 

3. On bill taken pro confeſſo, by reaſon of de: 
fendant's contempt; in ſtanding out all proceſs; if 
ſame prays injunCtion to quiet poſſeſſion, or to ſtay 
proceedings at law, court will decree perpetu 
one, 

4. After two (2) vefdidts on trials at (3) bar, in 
favour of plaintiff's title, perpetual (4) injunction 
was decreed, that rigtit might be quieted in (5) 
cje&ments, as it was in real actions, where ver dict 
was final; and this was affirmed in the Houſe of 
(6) lords, the bill (7) for this purpoſe is a bill of 

5 X | 


ſtanding, | 
6. May (9) be obtained on deeree for perform- 
ance of trults. | 3 
Perperual injunction will the rathet be granted, 
when court directs trial, or where cauſe againſt 
which verdicts are found, is odious in (10) its na- 
ture. 6 Re A Rant 
Acceptance of bill of exchange becoming void 
by the law of a foreign. country ; and the ſame 
having been vacated by the ſentence of a compe- 


* 


* 8 -. 8 F hoy ® . * . o » ad 
A TA , P SO. F4 


1 


(1) See Vern. Rep. 266; 
(2) 2 Vern. 401. 


(3) There had been ſeveral country verdicts to the contrary, but the trials 


at dar were laſt, | | 

(4) This jnjunction operates to quiet poſſeſſion of plaintiff and his heirs 
for ever, and all perſon or perſons claiming by, from, or under him; and le 
u granted upon a plain equitable title. Gilb; Hiſt; Chance 195. 

( 8 Party is always at liberty to bring new ejectment at law, 

( — the caſe of Lord Basb and Sherwin; and of Leighton and Leighteh, 
Stra, ' p- 404, Peer Wil Rep. 671, 

(7) P. W. Rep. 672. a ——— | 

(8) Caſ. in Chase. Temp, Finch. [Earl Nottingham] Fol. 77. 

{9 2 Veſ. Rep. go. 

10) P. W. Rep. 673. N 


2 tent 


5. Granted (8) againſt a bond of fifty years 


Df Injundtions. 
tent court thete; and party diſcharged therefrom 

in conſequence thereof; King (1) Chancellor, grant. 
- a perpetual injunction againſt all proceedings 
For more of injunRtion, ſee 2 Ex. Caf. Ar. 52 
w 529. | 


An order for an injunction on @ dedimus. 


Maſter of 17 burſday the — day of -— in the 
the Rolls“ —— year of the reign of his Ma- 
jeſty King George the ſecond, and 
in the year of our Lord =— be- 
ſtmween A. B. and C. D. complain- 
ants, and E. F. defendant. 


% 


ORASMUCH as this court was this pre. 
ſent day informed by Mr; — being of 
1 counſel, that the defendant being ſerved 
ith proceſs to appear to and anſwer the plaintiff's 
bill, hath appeared accordingly, but for delay hath 
raved a commiſſion to anſwer in the country ; and 
yo in the mean time the ſaid defendant profecutes 
the plaintiffs at law for the matters in the bill com- 
plained of: It is thereupon ordered that an injunc- 
tion be awarded againſt the defendant for ſtay of 
his proceedings at law againſt the ſaid plaintiffs, 
until the ſaid defendant ſhall fully anſwer the plain- 
ziff's. bill, and this court make other order to the 
contrary ; but the ſaid defendant is in the mean 
time at liberty to call for a plea, and to proceed to 
trial thereon, and for want of a plea to enter up 
judgment; but execution is hereby ſtayed. 


— 


FY 
— 


(1) Mot. Rep. 1. 69. 12 Vin. Abr. $7. pl. 9. 2 Eq. Caf. Abr. 476 
I. 2. 524 pl. 7. 5 ; | 
; Docguit 


a A 
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Ot Injunfons, 


| Dorquet upon an injunction on a dedimus. 


H E King, and ſo forth; To. his 
counſellors, attornies, ſolicitors, and agents, 
greeting. Whereas it is repreſented to us in our 
court of Chancery, on the part of A. B. and C. D. 
complainants, that they have lately exhibited their 
bill of complaint in our ſa:d court of Chancery, 
againſt you the ſaid E. F. defendant, to be reliev- 
ed touching the matters therein contained; and that 
you the ſaid defendant E. F. being ſerved with. a 
writ, iſſuing out of the ſaid court, commanding 

you to appear to and anſwer the ſaid bill, have a 
peared, but for delay have craved a commiſſion to 
anſwer in the country; and yet in the mean time, 
you unjuſtly (as is alledged) proſecute the ſaid 
complainants at law, for and touching the matters 
in the ſaid bill complained of : We therefore, in 
conſideration of the premiſſes, do hereby ſtrictly 
command and injoin you the ſaid E. F. defendant, 
and all and every the perſons before mentioned, 
under the penalty of two hundred pounds, to be 
levied on your and each of your lands and tene- 
ments, goods and chattels, to our uſe, that you 
and each of you do henceforth abſolutely deſiſt and 
forbear from all further proceedings at law againſt 
the ſaid complainants, or either of them, touching 
any of the matters in the ſaid bill complained of, 
until you the ſaid defendant E. F. ſhall fully anſwer 
the ſaid complainant's bill, and this court make 
other order to the contrary; and this you nor either 
of you are in any wiſe to omit, under the penalty 
aforeſaid : But nevertheleſs the ſaid defendant E. F. 
18 at liberty to call for a plea, and proceed to trial 
thereon, and for want of a plea to enter up judg- 
ment; but execution is hereby ſtayed. Wine 
e 


Ot Inſundlons. 


the King at Neſtminſter the —— day of — 
the —— year of. his reign. 43 5 


E for an injunction « on an attachmeut, 


Maſter of the 
dn 


year of the reign of our 
Sovereign Lord King George the 
third. Between A. B. plaintiff 
and C. D. and E. F. defendants 


ORASMUCH as this court was this pre- 
ſent day informed by Mr, - being of 
the plaintiff*s counſel, that the defendants being 
ſerved with proceſs to appear to and anſwer the 
plaintiff's bill, refuſe ſo to do, are in contempt to 
an attachment for want thereof, and yet in the 
mean time proſecute the plaintiff at Jaw for the 
matters in the bill complained of: It is thereupon 
ordered that an injunction be awarded againſt the 
ſaid defendants, for ſtay of their proceedings at 
Jaw, for and touching any matters here in queſtion, 
until the ſaid deſendants ſhall appear to and fully 
anſwer the plaint! ff's bill, clear their contempt, 
and this court make other order to the contrary: 
But the ſaid defendants are in the mean time at i 
berty to call for a plea, and proceed to trial there 
on, and for want of a plea to enter up judgment; 
but execution is hereby ſtayed, 


Doeguet for an injunction on an attachment. 
HE Kirg, and ſo forth; To ——= ther 


coun'ellors, attornies, ſolicitors, and agents, 
greeting. Whereas it is repreſented to us in out 


| court of Chancery on che part of A. B. _— 
N ant 


"A the Rolls. * bur ſday the — day of. —in the 


» ing 


— 22 22 — — — — 3 «yy — — Hd. — — 
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Injunction Order for an.] © 


ant, that he hath lately exhibited his bull of com- 
plaint in our faid court of Chancery againſt you the 
laid C. D and E. F. defendants, touching the mat- 
ters therein contained; and that you the faid de- 
fendants being ſerved with a writ, iſſuing out of our 
aid court; commanding you to appear to and an- 
ſwer the ſaid bill, have not obeyed the ſame, but 
are in contempt to an attachment, for not appear- 
ing to and anlwering the ſaid bill; and yet in the 
mean time you uijuit:y, as is alledged, proſecute 
the aid complainant at law, touching the matters 
in the ſaid bill complained of: We therefore,” in 
conlideration of the premiſies, do ſtrictly injoin 
and command you the ſaid C. D. and E. F. and 
all and every the perſons before mentioned, under 
the penalty of two hundred pounds, to br levied on 
your and each of your lands, goods and chattels, 
to our uſe, that you and each of yon do abſolutely 
deſiſt from all farther proceedings at law againſt the 
ſaid complainant, toaching any cf the matters in 
the ſaid bull complained ot, until you and cach of 
you ſhall appear to and fully anſwer the complain- 
ant's ſaid bill, clear your contempts, and this court 
make other order to the contrary , but neveriheleſs' 
tie faid defendants zre at liberty to call for a plea, 
and proceed to a trial thereon, and fur want of a 
plea to eater up judgment; but execution is here- 
by ſtayed, Witneſs the King at H'eſtminſter the 
day of — ia the car of his reign, | 


mM 


The form of a writ of injunction, 


(GEORG E the ſecond, by the grace of God, 
of Great Britain, France, and Ireland, King, 

defender of the faith, and fo forth; To 

bis counſellors, attornics, ſolicitors and agents, and 

evcry of them, greeting, * Whereas it hath been 


„„; repre- 


If injune- 
tion on a 
ded. c 


(Vide poſt.) 


/ 


Note; In 
the idjunc- 


tions mark'd 
9 peared, but for delay have craved a com- 


4 b,c, 
theſe words 
are tv be 


left out (vis. ) haveclegred your contempt, | 


* 


- 


| Inj und ton [Order for an.] 


repreſented unto us, in our court of Chancery, 
the part of, complainant, that he hath 
lately exhibited his bill of complaint into our ſaid 
court of Chancery againſt you the ſaid , 
defendant, to be relieved touching the matten 
therein contained; and that you the ſaid defendant 
being ſerved with a writ, iſſuing out of our ſaid 
court, commanding you to appear to and anſwer 
the ſaid bill, have not obeyed the ſame, but are in 
contempt to an attachment for not appearing 10 au 
anſwering the ſaid bill; and yet in the mean time 
you unjuſtly, as is alledged, proſecute the aid 
complainant at law, touching the matters in the 
ſaid bill complained of: We therefore, in conſice. 
ration of the premiſſes, do ſtrictly injoin and com. 
mand you the faid———, and all and every the 
perſons before mentioned, under the penalty of two 
hundred pounds, to be levied on your and every 
of your lands, goods and chattels, to our uſe, that 
you and every of you do abſolutely deſiſt from all 


farther proceedings at law againſt the ſaid com- 


lainant, touching any of the matters in the ſaid 
ill complained of, until you the ſaid defendant 


ſhall have fully anſwered the ſaid bill, cleared your 


contempt, and our ſaid court ſhall make other or. 
der to the contrary : But nevertheleſs, the ſaid de- 
fendant is. at liberty to call for a plea, and to pro- 
ceed to trial thereon ; and, for want of a plea, ta 
enter up judgment; but execution is hereby ſtayed. 
Witneſs ourſelf at Weſtminſter this —— day of 
w— i thc year of our reign. 


* On a dedimus. 
a | | * 
"FO which bill you the ſaid defendant have ap- 


miſſion to take your anſwer in the country, 
| 05 
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Or an order for time. 


O which bill you the ſaid defendant have ap- 

peared, bur for delay have obtained an order 
of our ſaid court for time to anſwer the ſame; and 
yet in the mean time proſecute, &c. 


On an inſufficient anſwer. 


O which bill you the ſaid defendant have ap. 3 
| peared, but for delay have put in an in- 

ſufficient anſwer; and yer in the mean time proſe- 

cute, &c. 


A S A 3a =o A A. 25.20 | 


— 
> 


c. 
- 
On an attachment for want of an anſwer. 
O which bill you the ſaid defendant have ap- 
FT peared, but have not anſwered the ſame, and 


are in contempt to an attachment for want thereof; 
and yet in the mean time proſecute, &c. 


An injunction to flay committing waſte. 


e. 
1 (GEOR GE the ſecond, Sc. To A. B. and his 
d workmen, labourers, ſervants and agents, and 


each and every of them, greeting. Whereas it hath 
been repreſented unto us in our court of Chancery, 
in a certain cauſe there depending, wherein C. D. 
is complainant, and you the ſaid A. B. are defend- 
| ant, on the part of the ſaid complainant, that 
p Ec. [as in the order]. We therefore, in conſide- 
4 ration of the premiſſes aforeſaid, do ftriftly injoin 
and command you the ſaid A. B. and your work- 
men, labourers, ſervants and agents, and all and 
Os | every, 


make other order to the contrary. Witneſs, G. 


conſideration of the premiſſes aforeſaid, do ftriftly 


nalty of one thouſand pounds, to be levied upon 


by our ſaid court of Chancery. Witneſs, &c. 


A 


Injundtion [Writ of.] 
every one of you, under the penalty of one thou. 
ſand pounds, to be levied upon your and each and 
every of your lands, goods and chattels, to our 
uſe, that you and every one of you do from hence. 
forth altogerher abſolutely deſiſt from felling or 
cutting down any timber or other trees, ſtanding, 
growing or being in or upon the premiſſ;s in 
queſtion, or from committing or doing any other 
or further waſte or ſpoil in or upon the ſaid pre. 
miſſes, or any part thereof, until our ſaid court ſhall 


A ſpecial injunfion to ſtay execution till the 
| hearing. 


GE ORGE, &c. To C. D. his counſcllors, 

attornies, ſolicitors and agents, and every of 
them, greeting. Whereas it hath been repreſcnted 
unto us in our court of Chancery on the part of 
A. B. complainant, againſt you the ſaid C. D. de. 
fendant, that the complainant being, Sc. [ {et forth 
tbe allegation as in the order] therefore it was prayed 
that the complainant might have an injunction for 
flay of ycur the ſaid defendant's proceedings at las 
until the hearing of the cauſe ; We therefore, in 


injoin and command you the ſaid C. D. and all and 
every tne perſons before mentioned, under the pe. 


your and every of your lands, goods and chattels, 
to our ule, that upon the ſaid complainant's giving 
unto you the ſaid defendant C. D. judgment on the 
ſaid bond, with. a releaſe of errors (and conſenting 
not to bring any writ of error) ſubject to the ordec 
of our ſaid court, that you and every of you do 
abſolutely deſiſt from taking out execution againſt 
the {aid complainant until the hearing of this cauſe 


A ſpe- 


\ 
1 
5 
- 


- 
eh 


Injundtion {Writ of.] 
cial injun#ion to flay the defendants from 
copying, engraving, &c. and ſelling of prints, 
purſuant to an act of parliament 8 Geo. 2, 
chap. 13. | 


(GEORGE, &c, To ——-—>, and alſo to 
their and every one of their ſervants, work- 
men and agents, to all and»every of them greet- 
ing. Whereas on the —— day of ——, and on ; 
the — day of —— laſt, it was alledged to us 
in our court of Chancery, by counſel on behalf 
of —an—— his wife, plaintiffs, againſt you the 
ad, defendants, that by an act of Parliament 
made in the eighth year of our reign, it is (amongſt 
other things) enacted, That from and after the 
twenty fourth day of June, one thouſand ſeven hun- 
dred and thirty-ſive, every perſon who ſhould in- 
vent and deſign, engrave, etch or work in metzo- 
into or chiaro obſcuro, or from his own works and 
inventions ſhauld cauſe the ſame. ſo to be done, 
ſhould have the ſole right and liberty of printing 
and reprinting the ſame for the term of fourteen 
years, to commence from the day of the firſt pub- 
lihing thereof, unleſs by the conſent of the pro- 
prietor firſt had in writing, and ſigned in the pre- 
ſence of two or more credible witneſſes, under the 
penalties in the ſaid act particularly mentioned: 
That the ſaid plaiatiff —,, ſince the ſaid twenty- 
fourth day of Zane one thouſand ſeven hundred and 
thirty-five, hath with great labour and expence in- 
vented, deiigned, etched and engraved about 
prints, being the repreſentations of, Cc. And on 
the—— day of —— 1737. publiſhed four of the 
lad prints, repreſenting | 
and ; And that notwithſtanding the ſaid act 
of Parliament, you the ſaid defendants have copied, 
| ; publiſhed 


Injunckion [Writ of.] 


publiſhed and fold the ſaid four laſt mentioned Print; 
as. by the affidavit of the plaintiff —— read, q 
pearcd ; to be relieved wherein, the ſaid plaintif 
508 exhibited their bill in our faid court of Chan 
cery againſt you the ſaid defendants, as by the 51 
clerks certificate appeared, and you the ſaid de. 
fendant having put in your anſwer therety 
thereby admit to have ſold and publiſhed the fat 
prints, but ſay they were ſent to you by the (ad 
defendant ———, and that as ſoon as you wx 
informed of the ſaid plaintiff's right, you ſen 
them back again; We having regard to the mat. 
ters aforeſaid, and on reading affidavits of note 
of the ſaid motions, da therefore ſtrialy com- 

mand and injoin you the aforeſaid defendants—= 
— — and your ſervants, work. 

men and agents, and all and every of you, unde 

the penalty of one thouſand pounds, to be levied 
upon your and each of your lands, goods and 
chattels, to our uſe, that you, and each, and 
every one of you, do from henceforth altogether 
deſiſt from copying, engraving, etching, working, 
publiſhing and ſelling all or any of the aforeſad 
prints, until the further order of our ſaid court d 
Chancery. Witneſs, Sc. W 


A urit of injunction for the u ſendant to & 
liver poſſeſſion of lands to the plaintiff, pur 


ſuant to a decree. 


v 


EORGE the third, &c. To C. D. and 
all other perſon and perſons whatſoever, who 

are in poſſeſſion of, or have or claim any right, 
title or intereſt whatſoever of, in or to all or 20 
part of the meſſuage, lands, tenements or pie. 
miſſes in queſtion, greeting. Whereas it hatl 
been repreſented to us in our court of Chance), 
14 EY U 


Injuntklon {Writ of.] | 
in a cauſe wherein A. B. and E. his wife are com- 


plainants, and you the ſaid C. D. are defendant, 
that by the decree made in this cauſe it was order- 
2d, that you the defendant C. D. ſhould deliver 
poſſeſſion of the premiſſes in queſtion, , and all 
deeds and writings in your cuſtody or power relat- 
ing thereto, to the ſaid complainants z that you 
the defendant; who are in poffeſſion of the meſ- 
ſuage and lands in queſtion, was ſerved with 4 
writ of execution of the ſaid decree, and have 
been required to deliver poſſeſſion of the meſſuage 
and lands, which you refuſe to do; and 'a com- 
miſſion of rebellion having been made out againſt 
jou the defendant, and returned, that you the de- 
fendant are not to be found, it was ordered, that 
an injunction be awarded againſt you the ſaid de- 
fendant, to injoin you to deliver poſſeſſion of the 
ſaid meſſuage and lands to the ſaid complainants, 
purſuant to the ſaid decree : We therefore, in 
conſideration of the premiſſes, do ſtrictly injoin 
and command you the ſaid defendant C. D. and all 
and evety other perſons before named, under the 
penalty of one thouſand pounds, to be levied upon 
jour, each and every of your lands, goods and 
chattels, to our uſe, that you, each and every of 
you, do deliver the poſſeſſion of the ſaid. meſſuage, 
lands and premiſſes, and of every part and parcel 
thereof, to the ſaid complainants A. B. and E. his 
vife, purſuant to the ſaid decree: And hereof fail 
not at your peril, Witheſs, cc. 


(1othly) Of Certivrari's. \ 


A Cetiorari is a writ out of Chancery to an in- 
ferior court of record to remove and certify 


the record of a'cauſe.  -* 
Two plaintiffs here ſue for lands in the County 
Palatine of Durbam; one of them lives in Mid- 
x dleſ 6X, 


238 


lleſer, and the other is an old infirm mat, . 
unable to follow the ſuit; therefore a certiorari u 
willing, for certain cauſes, to be certified of and 


things touching the ſame, by whatſoever namg 


are or is ſet down, before us in our Chancen, 
minſter the day of — in the—— year d 
5 Indorſe, By the Lord High Chancellor of Great 


| [meaning the Lord Mayot's court.] 


' The anſwer of Sir 2, Knut. Lord Mayo, 
and the Aldermen of the City of Lendon. 


Injuifon [ Writ of.] 


granted to the Chancellor of Durham to certify th 
proceedings depending before him into this cou 
Chan. Rep. 68. [ Vide poſt certiorari bill. 


$ . 
5 , 


GEORGE the third, Ec. To the "May 
and Aldermen. of London, greeting, . 


abs ER) ale!” 
writ of ceitiorari. 
21 * = 


upon a certain petition or bill of complaint befor 
you, againſt C. D. and E. F. at the ſuit of 4.8, 
ately exhibited and now depending; commanding 
you that the petition or bill aforeſaid, with il 


the parties aforeſaid, or any, or either of then, 


truly, fully and exactly, as in your cuſtody the 
now remain, under your ſeals diſtinctly and openly 
ye ſend immediately, and this writ, that furthe 
thereof we may cauſe to be done, that which d 
right ought to be done. Witneſs ourſelf at . 


our reign., 1 K 
Note; This is an open writ, upon a dovbl 
55. 6d. (ſtamp. to 


* 


Britain. 


— 


— 


In the matter of C. D. and another. 
21 Feb. 1767. This writ allowed by the cout 


% ae ray — — — mme, A am —— nnn — in — »„— — — 


(rich 


on . rende 
ien M 0 Irn 


(lh) Pell, ache e 


Procedendo is a writ diredted to che judge of 
an inferior court, requiring him to proceed 
14 cauſe removed hither by certiorari, & e. on the 
plaintiff's ſuggeſtion not being ſufficiently proved, 
Alſo it is uſed where the gy ſtayed for a ine 


by a ſuper ſedegs. * NN | —_ ; Yoga 16h 


1. 


Y (rathly): Ne eee 20. TAU 0 

Sa vtit to reſtrain a perſon from going out of 

the kingdom without the Wes Baedet or 
leave of this court. CRT 

This writ was femme called a ſtature writ, _ 
then ſparingly made uſe of; but it is now conſider- 
ed a remedial writ, and, as ſuch, become a com- 
mon proceſs of the court; it iſſues at commence- 
ment of ſuit, when the plaintiff apprehends defend- 
ant will fly to foreign parts, and thereby endeavpur 
to avoid the juſtice of the (1) Nation; it is granted 
a the inſtance of the plaintiff, by his application 
to court, on motion or petition, and affidavit, that 
Cetendant is going beyond ſea, and of money (2) 
due to plaintiff, and which, if defendant” ſhould 
have an opportunity of leaving the kingdom, 
plaintifF would be in danger of loſing; this wric 
always marked on back thereof, with ſum ſworn 
to, as a guide to ſheriff (to whom only it is gene- 
ally directed) to take ſufficient ' ſurety by bail 
bond, for yielding obedience thereto, in that de- 
tendant will not depart the Realm, without per- 


A * ++ 1 
— — 4 „ I # # $4 n 


. 


(1) 2 Chance. Caf. 243. * 
400 AY landing order in Lord Chance, Cowper's time, 2 js to be made 


miſſion 


1 


MhMe ſexkat regno. 
miſfion of the court firſt obtained; and on deftad. 
ant's refuſal to enter into ſuch band, ſheriff mg 
commit him to priſn. 
- | When party is (1) taken, he muſt give bond ut 
Maſter of the Rolls, in ſuch penalty as writ requiny 
for yielding obedience thereto, or ſatisfy court by 
anſwer, affidavit, or otherwiſe, that he- hath ng 
defign of leaving kingdom, or that he is 1d 
indebted to plaintiff in any ſum of money wha, 
ever; then he may give notice, and move cout, 
that writ may be e and upon hearing 
counſel on .both ſides, court will either diſcharyt 
(2) or continue ſame. © | | 
This writ hath been granted to ſtay defendui 
from going 10 (3) Scotland; for though it be not aj 
of the kingdom, yet being out of the reach of the 
proceſs of the eourt, it is within ſame (4) miſchief 
A writof ne extat regnum ought not to be grant 
ed without (5) a bill firſt filed whereon to ground 
ſame, nor where the demand is intirely at law; fo 
there the plaintiff has bail, which he. ought not u 
have both at law and in equity. 3 P. Wil. Rn 
312. Ex parit Brunker. Vide Prec. Chan. 111. 


1 * 


— —_ 


(ii) Note; It hath been held an abuſe of this proceſs, to break open da 
and take party in bed; yet court, for this cauſe, would not order him u 
- be ſer at liberty, £120 1 
(2) Modern practice is for defendant to give ſecurity to abide decres pr 
nounced on hearing, before court will diſcharge writ, which ſecurity is un 
by recognizance before Maſter, as all other fecurities are. So that deſeni- 
ant taken'by Sheriff on a writ ve crent Regho, ſeems obliged to enter into 1 
leſs than three different bail-bonds, before he can be diſcharged-or ſet at l. 
: berty, viz. in one to Sheriff, in another to his Honour of the Rells, 404 
4 third to.a Maſter in Chancery, 
(3) Note j In this caſe, condition of -recognizance muſt be, not to gol 
- of th adde, or to Scotland. 8 1 
(4) 2 Salk; 702, 3 Mod. 127; 169. 4 Mod. 179. P. Wil. Rep, 26 
| Bee Cal, Jos, Tedbors Chanc, 198. 

(5) That this writ lies for a private matter, without bill filed, See Chan 
Caf; 116. 2 Chanc; Rep: 19. F. N. B. 85. As for client, on his ſolicitors bh 
on taxation. belng reported overpaid 601; ſolicitor being about to zo be 

ea. Prec. in Chanc, 171. abe ä Thi 


Ne exest renn. 
This writ hath been granted in Chancery to ſtop 
one from gong beyond ſea to avoid a ſentence in 
the eccleſiaſtical court. Sir Jerom Smithſon's caſe. 
Vent. 345+ 6b? 0s . C'S i AN 
: A perſon having my money, and being about 
to go out of the kingdom, I may, by ſuit, ſtay 
him here till he hath given ſecurity to pay me: 
Vide Stat. 5 Rich. 2. c. 2. Crompt. Jur. 64. Toth. 


136. IF ers PETTY 
c the perſon, againſt whom the writ iſſues, an- 
ſwers, and denies the equity of the bill, and if the 
court upon hearing counſel on both ſides, ſee 
nocauſe to the contrary, the writ will be diſcharg- - 
ed, 651 5 241. ee 
A ſurety in a ne exeat regno is not to be diſ- 
charged upon the defendant's putting in his an- 
ſwer, nor even after a decree againſt the defendant, 
and commitment for 19,000 /, decteed againſt + 
him; for if there is no danger of the defendant's 
going beyond ſea, being in priſon, then the ſurery 
1s in no danger. Preced. Chan. 2 30. | 3 


The form of the writ ne exeat regno. 


EORGE the third, by the grace of God, 
of Great Britain; France, and Ireland, Kin g. 
defender of the faith, and ſo forth. To our She- 
ff of Middleſex, greeting. Whereas it is repre- 
ſented to us in our court of Chancery, on the part 
of 4. B. complainant, againſt C. D. defendant 
(amongſt other things,) that he the ſaid defendant 
ls greatly indebted to the ſaid complainant, and de- 
ligns quickly to go into parts beyond the ſeas (as 
by oath made on that behalf appears;) which tends 
to the great prejudice and damage of the ſaid com- 
plainant: Therefore, in order to prevent his in- 
juſtice, we do hereby command you that you do. 
Vol. I. 2 n withs 
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PDomine Replegiando. | 


without delay cauſe: the ſaid C. D. perſonally to 
come before you, and give ſufficient: bail or ſecy. 
rity in the ſum of that the ſaid C. ). 
will not go or attempt to go into parts beyond the 
| ſeas, without leave of our ſaid court; and in caſe 

the ſaid C. D. ſhall refuſe to give ſuch bail or ſecy. 
_ rity, then you are to commit him the ſaid C.). 
to our next priſon, there to be kept in ſafe cuſtody, 
until he ſhall do it of his own accord; and when 
you ſhall have taken fuch ſecurity, you are forth- 
with to make and return a certificate thereof to us 
in our ſaid court of Chancery, diſtinctly and plain. 
ly under your ſeal, together with this writ. Wit. 
neſs ourſelf at Weſtminſter the — day of — in 
the —— year of our reign. 


(13) Homine Replegiandb. 


HIS writ is ſeldom uſed. It lies againſt 
one whoclandeſtinely takes or conveys away, 
or keeps in his cuſtody another perſon againſt his 
will or conſent, It is obtained on affidavit of the 
matter, and petition or motion to the Lord Chan- 
cellor : And it is ſometimes brought where infants 
have been taken out of the cuſtody of their guar- 
dians, Sc. and this court, *tis ſaid, may proceed 
herein by order without writ. 

An infant was ſent into France by his uncle, 
without" the conſent of the guardian; a Homine 
Replegiando was awarded, and the uncle ordered to 
ſend for the boy back again. 2 Chan. Ca. 237. 

A wife cannot, either by: herſelf, or prochein any, 
bring this writ againſt her huſband, for he has by 
Jaw a right to the cuſtody of her, and he may, if 
he thinks fit, confine her, but he muſt not impri- 

ſon her; if he does, it will be good cauſe for her 
to apply to the ſpiritual court for a divorce propit 
| W ſevidiat. 
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Þabeas Cozpus. 

nian. But the nature and proceedings in a 
2 Homine Replegiando are ſuch am. of be 
maintained by a wife againſt her huſband. © Atwood 
v. Atwood, Gilb. 149. Vide Fitz-Gibb. 106. where 
ſeveral perſons were appointed guardians of a young 
woman, and one of them got her (being nine years 
of age) married; the court granted this writ a- 
galt the guardian and the huſband, but as to the 
young woman the court made an order for the 
ovardian and huſba.id te produce her in court on a 
day certain. | 


(14) Habeas Corpus. 


HIS writ is obtained either upon motion or 
petition, but commonly on motion. 

[tis generally uſed to bring up priſoners to ſhew 
cauſe why they do not appear to or anſwer a bill, 
and in order to a party's appearing or anſwerin 
and clearing his contempts, ſo that he may be diſ- 
charged, or ſuch order be made touching the mat- 
ter, as the court ſhall ſee cauſe, 

It is directed to the Warden of the Fleet, Mar- 
ſhal of the King's Bench, or Sheriff, or ſome other 
perſon where theyparty is in cuſtody, to bring into 
this court the body of the perſon in cuſtody at the 
return of the writ. y FRO wont 

It is ſerved by delivering the writ itſelf under ſeal 
to the Warden, Keeper, or other perſon in whoſe 
cuſtody the party is, and keeping a copy thereof: 
ind if he obey it not, then iſſues an alias, and fo 
a Pluries, and afterwards an alias pluries; which 
If he yields no obedience to, nor makes ſome re- 
turn thereupon in excuſe, and which the court ſhall 

fink ſufficient, then, if he be an officer or mini- 
Ker of this court, and it be touching a cauſe de- 
ending here, the court will puniſh his contempt. 

Ra And 
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there lies in contempt for not performing a decree 


relating to the ſequeſtration, and the fees of the 


trom whence he came. 


brought up by ſuch writ, the court orders him 1 


* 


Habeas Coppus. 


And if it be for a matter at large, and the Keeper 
of the priſon. obey not the writ, the party has his 
remedy by the Stat. 30 Car. 2. cap. 2. i 
And a priſoner in a county gaol, or in B. R. be. 
ing in contempt for not performing a decree of thi 
court, may be brought up by this writ, and turned 
over to the Fleet, whence he is not to go till he hy 
obeyed the decree. 2 Chan. Rep. 151, 192, 
And where a priſoner is brought up by hab; 


corpus, and turned over to the Fleet priſon, and 


of this court, the court, upon motion, will order a 
ſequeſtration againſt him to ſequeſter his perſonal 
eltate, and the rents and. profits of his real eſtate, 
until he ſhall have fully performed the decree, 
cleared his contempt, and the court take other 
order to the contrary : And generally he muſt not 
only fully perform the decree, but pay all thecoſty 
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ſequeſtrators, which are 65. and 8 d. a day a- piece, 
ſo long as they remain in poſſeſſion of the eſtate 
ſequeſtred. And upon a perſonal eſtate being ſe- 
queſtred, and the decree remaining unperformed, 
the court will order it to be ſold for the beſt price 
by the ſequeſtrators, and the money ariſing thereby 
to be paid to the party, in part of what is decreed 
to him; and nevertheleſs the ſeguęſtration to be con. 
tinued as to the ſequeſtrators ſequeſtring the rents 
and profits of the real eſtate, until the party has 
fully performed the decree, Ec. 

A priſoner in execution, brought up. to thi 
court by this writ, ſhall be remanded to the priſoa 


= & - 
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But where a priſoner is in execution, you m 
move the court for an habeas corpus cum ca 
directed to the Sheriff; and the priſoner being 


be turned over to the Het prilon, where he is U 
8 remad 
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Suppllcauit. 


remain charged with ſuch execution, and ſuch 
other matters as he was before charged with in ſuch 
other priſon from whence he came, until he be not 
only fully diſcharged thereof, but alſo fully per- 
form the order or decree of this court, whereby he 
was turned over to the Fleet priſon, 3Þ 


Habeas corpus to the Warden of the Fleet. | 


GE ORG E the third, by the grace of God, 

of Great Britain, France, and Ireland, King, 
defender of the faith, and fo forth. Fo the War- 
den of our priſon of the Fleet, or his deputy there, 
greeting. We command you that you do on the 
— day of —— bring before us into our court 
of Chancery, whereſoever it ſhall then be, the 
body of — by whatſoever name, or ad- 
dition of name he is known or called, who is de- 
tained in our ſaid priſon in your cuſtody, to per- 
form and abide ſuch order as our ſaid court ſhall 
make in this behalf; and hereof fail not; and 
bring this writ with you. Witneſs ourſelf at Weft- 
miner the day of ——in the—-—year of our 
reign, 2 


(15) Supplicavit. 


9 57 is a writ wholly appertaining to, and 
is made out by, the Prothonotary of Chan- 
cery; it is granted upon complaint and oath of 
the party, where any ſuitor of the court is abuſed, 
and ſtands in danger of life from another ſuitor. 
The contemner is taken into cuſtody, and muſt 
give bail to the Sheriff, and if he moves to diſ- 
charge the writ, the court hears both parties on 


*fadavit, and continues it or not, as the caſe ap- 
pears, If they order the contemner to give ſecu- 


+ rity 


rity for his good behaviour (for this writ is in . 
recognizance-before a Maſter, who muſt be in the 


party a ſecond time, the court will order the recog, 


proceeding very rarely happens. 


naticks, guardians, prochien amy's, truſtees, feme 


a) An in- | N | 
* * no 8 of Infants. ( a) 
bill fled b OR | s 
bo prochein A IL perſons before the age of twenty-one, 
amy. Sena. are here called infants. 
708. 2P, 
WII. Rep. 
297 Sel. 
Caſ. in | 
Chanc. 49. 
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Ok Infants: 


ture of Lord Chancellor's warrant to apprehend z * 
man for breach of the peace,) he muſt do it by 


commiſſion of the peace; and he is to find ſureties 
for good behaviour. If he beats or aſſaults the 


nizance to be put in ſuit, and permit the party to 
recover the penalty, for the'recognizance is never 
to be ſued but by leave of the court, But this 


One that was taken on a ſupplicavit, and con- 
tinued a year in priſon without any freſh threaten, 
ing, ought to be. diſcharged, for nothing is more 
oppreſſive than indefinite impriſonment, 3 Will, 
Kep. 103. Ea i 


= 


CHAP. II. 
O perſons favoured in equity, 
LF in this general head may be com: 


prehended infants, or minors, ideots, lu- 


coverts, heirs, executors, adminiſtrators, and allo 
paupers. ä | e | 

With reſpect to infants, let us conſider, firſt, hon 
they ſue or defend, and are proſecuted ; and hoy 
far they are favoured in equity. 


An infant may ſue in this court as plaintiff by 
his prochein amy, or next friend; but if he Go 
NS" | 4 1 a ſuii 
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Ot Infants. 

ſoit, it muſt be by a guardian, a ae or ap: 
dene him by the court; and his 2 taken 
vpon the oath of the guardian. 3 
Where lands in fee deſcend on an infant, the 
parol ſhall demur in equity as well as at law, be- 


cauſe an infant is equally incapable-of defendi 8 


himſelf in one court as in the other; and the equita- 
ble aſſets may be of as great value as the legal; but 
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a ſpecial occupant, under the ſtatute of (1) frauds, (:) ag Car, 
ſhall not have his age, ſp as to make the parol de- © % 


mur. 3 P. Wil. Rep. 368. * 

Where an infant exhibits a bill, there is no oc- 
caſion for a guardian to be aſſigned him by the 
court; but he exhibits his bill by ſome proper per- 
ſon, his proc hein amy, or next friend, who is liable 
to pay the coſts of the ſuit to the defendant, in cafe 
the court orders any coſts to be paid: But where 
the infant is defendant, the guardian aſſigned by 
the court is to be called by that name; yet if the 
guardian be not ſo called, though it is at law, where 
the infant is plaintiff, it is no cauſe of demurrer. 

If an infant, being ſerved with a ſubpæna, will 
not appear to a bill, on affidavit of ſerving the 
ſabpena an attachment iſſues againſt the infant, and 


counſel moyes upon the attachment for an order for 


a meſſenger to bring the infant into court; and be- 
ing brought into court,' and no one offering on his 
behalf to be affigned his guardian, the court uſually 
orders the ſenior Six clerk not towards the cauſe, 
to be aſſigned his Garden bs appear to the ſaid 
bill, and anſwer and defend the ſaid ſuit. Alſo if 
an infant appears to a bill, and refuſes to anſwer, 
an attachment iſſues againſt him for not anſwering: 
but he cannot be arreſted upon the attachment ; 
but counſel muſt move the court ppon the at- 
tachment for a meſſenger to bring the infant into 


cout, and the court will make ſuch order as afore- 


laid But commonly ſome relation or friend of the 
R 4 Infant 


Peer of the realm who is an infant, and whoſe * 


* 


Ok Infants. 

infant prays the court to be appointed guardian for 
the infant, to anſwer and defend ſuch ſuit, which 
the court orders accordingly ;- and ſuch. anſyer 
muſt. be always-ſworn by ſuch, guardian. And if 
the court decrees a guardian to perform a decree on 
behalf of the infant, the guardian is obliged to Per. 
form it, and may be committed. to the Fleet for dif, 
obedience of ſuch decree... 

It is doubted. whether this can be done againſt ; 


o 


* 


ſon is ſacred. e 
Ihe intereſt of infants is very much regarded 
and taken care of in this court. | 
Any perſon may, as prochien amy, exhibit a bil 
in the name of an infant. Preced. in Chan. 376, 
This had been moved the two preceding ſeals 
and was now moved again. The caſe was, thatthe 
defendant Sir Walter C. & al. were truſtees. of a 
ad vowſon by ſettlement, upon truſt, to preſent ſuch 
perſon as the heir of J. S. ſhould, by writing un- 
der hand and ſeal, nominate, and in default of ſuch 
nomination, to preſent in their own right as they 
. ſhould think fir. The church becomes void, andthe 
heir of FJ. S. is an infant of about nine months 
old; the truſtees contend that the infant is not ca- 
pable of nominating by writing, &c: and that 
therefore they have right to preſent proprio jure, &. 
Bill was brought by the infant to compel the tru- 
ſtees to preſent according to his nomination, &. 
Injunction was granted as to defendants to reſtrain 
them from preſenting without leave of the coun, 
and an order that the Archbiſhop of York, (the 
Ordinary) ſhould not admit, &c. And the que- 
ſtion now was, Whether this order would prevent 
the Archbiſhop from collating when the ſix. months 
for preſenting expired; or that there ſhould 
be a particular order to reſtrain the Archbilbop 
from collating, Sc.? Ang after a good deal . de- 
| | - ale, 
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hate, it was agreed by Lord Chancellor, & omnes, 
that the order to prevent admiſſion was ſufficient to 
prevent collation z becauſe collation was admiſſion, 
jaſtitution, and every thing but induction: And at 
law, upon a quare-impedit and ne admittas, the Or- 
dinary cannot collate or: take advantage, and this 
order is in its nature an Engliſh ne admittas, and as to 
the queſtion, whether the Biſhop in this caſe could 
take advantage of lapſe or not, Lord Chancellor held 
clearly that he could not; for as at law lapſe was 
prevented by a ne admittas, ſo when the title is in 
equity, the Biſhop is equally reſtrained and ptevent- 
ed of lapſe, 'by an order; not to admit, pending the 
diſpute in this court, and this was obſerved to have 
happened ſeveral times before, in the caſe of mort- 
gagor and mortgagee, where the mortgagee having 
the legal title pretended to preſent, whereas in 
equity the preſentation (or the right of nomination) 
belongs to the mortgagor. As to the main point, 
Lord Chancellor ſeemed ſtrongly to incline, that 
the nomination by the infant was good; for by 
law infants, of never ſo tender age, arg to preſent, 
and theirs, and all other preſentations, are uſually 
in writing, and cannot be otherwiſe when the in- 
fant cannot ſpeak; But a difference was endea- 
voured to be put, that here was a particular me- 
thod preſcribed by the truſt, viz, by writing under 
hand and ſeal, &c. which muſt ſuppoſe the perſon, 
who created the truſt, did intend the heir to no- 
minate and ſhould exerciſe a diſcretion, - and be 
capable of knowing as well as executing a writ- 
ing, Cc. 4 Vin. Abr. 550. pl. 10. Arthington v. 
dir Walter Coverly, & al. FL 
In the above determination my Lord King has 
adopted Lord Chief Juſtice Cake's opinion in 3 Inf. 
156. Dean Watſon in his Compleat Incumbent, fo- 
10 140, has, adopted the ſame opinion; ſo has alſo 
Dr. Burn in his Eccleraſtical Law, 410, 98. N 4 
i with- 


F 


% 


. Df Inkants. . | ö 
withſtanding theſe reſpectable authorities, it ha 
been ſaid, and it feems to be the moſt reaſonaþ 
method, that if rhe heir be within the years of di 
:cretion,: the guardian ſhall preſent. Cro. Fac, 
for no moral act can be imputable to an infin 


within years of diſcretion; and the notion of mak ſix 
ing an infant act by guiding the pen in his hand un 
abſurd; and the reaſon given by Lord Coke why the WM 
3 ſhall nor preſent, is not eaſily to be under 8 
Rood, via that ſimony is odious, therefore a gun F 
dian fhall not preſent, becauſe he can take nothing i 
for which he may account to the heir: Admit this 0 


will guiding the pen in the infant's hand prevem 
ſimony? or can there be any eſſential differencebe 
tween allowing the guardian to guide the infant 
hand, and permitting him to ſign his own name? 
An infant may, by his prochein amy, call his gur 
dian to an account, even during his minority: And 
if a ſtranger enters and receives the profits of a 
4ofant's eſtate, he ſhall, in this court, be looked up 
on as a' truſtee for the infant! 2 Vern. 342. 
And if a man intrudes upon an infant's eſtate, he 
ſhall receive the profits but as guardian, and the in- 
fant ſhall have an account againſt him as ſuch. 1 
Ver. 295. * Þ © Bt 7 { „ =o 
If a man receives the profits of an infant's eſtate, 
during his minority, and for many years after he 
comes of age, before any entry is made upon him; 
yet he ſhall account for the profits throughout. 
Paſeh. 1699. Eg. Caſ. Abr. 2 80. pl. 2. Tallop and 
Nas 45, 0 hn CACOTR $5 
And an infant cannot be forecloſed, without: 
day to ſhew cauſe (which is commonly fix months) 
after he comes of age; but the proper way in ſuch 
a caſe is to decree the lands to be ſold to pay the 
debts, and that will bind the infant. 1 Vern. 295, 
But if there be a mortgage which depends upon 4 
diſputable title, ſo that no money can be 3 an 
| aſſgne 
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aſigament of it over, this court will not decree an _— 


infant to be re [ fix months after ] he 
| es of age. 2 ent. Re ing 22 vv" eon 
þ 8 2 but very — ade againſt infants 
. chout a day to ſhew cauſe (which is commonly 
0 {x months) after they come of age. But if lands 
. deviſed to be ſold for payment of debts, they 
gay be decreed to be fold without giving an infant 
e beir a day to ſhew cauſe, for nothing deſcends to 
„bim; but otherwiſe if he be decreed to join in the 
dae. Cooke and Parſons, 2 Vern. 429. Or where 
8 the legal eſtate is in truſtees, and an execution of 
5 WW the truſt is to be directed, there is no occaſſon to 
A give the infant a day to ſhew cauſe. M&S. Ca. in 
fp. T horoton againſt Blackbourne, 12 May 1731. 
1 (bes, King C. 3 K J, „e 
g A decree againſt an infant ai, &c. is an abſolute 
f decree. | ; | 
nd And when he comes of age, he cannot ſet it aſide * 
an by original bill, unleſs for fraud and colluſion be- 
* tween the plaintiff and his guardian, but he may 
amend his anſwer, and file a bill of diſcovery to that 
_ end. Moſeley 308. | 5 


It is a good cauſe why a decree ſhould not be 
made abſolute againſt an infant, after he comes of 
age, that he has put in a new anſwer. Moſeley 313. 

If an infant anſwers by guardian, and a decree is 
2gainſt him without a day to ſhew cauſe, ſuch an- 
aer ſhall not be read, or admitted as evidence a- 
1 gainſt him when of age; but otherwiſe of a ſuper- 

anuated defendant, who puts in an anſwer by his 
guardian, Trin. 1704. Eg. Caſ. Abr. 28 1. pl. 5. 
Cb. Pre. 229, Sir Richard Leving and Lady Caver- 
J. An infant, when he comes of age, may put in 
ho new anſwer, and make new defence, 1 Will. Rep, 
504. 2 P. Vill. Rep. 401. S. P). 

The court enlarged the time for a defendant to 
in ſhew cauſe, after he came of age, why the decree 
wy | ſhould 


the firſtcuſe had put in an anſwer to a bill of di. 
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Would übt be made abſolute, till he plaintiff h 


covery be filed againſt them, after he came of age; 
E 
The true reaſon why an infant's anſwer's not w 
be read againſt him, is becauſe, in reality, it is not 
the anſwer of the infant, but of the guardian, why 
is ſworn, and not the infant. And the infant may 
Know nothing of the contents of the anſwer put in 
for bim by his guardian, or may be of thoſe tender 
| years as not to be able to judge of it. 3 P. Jill 

e eee 

An infant's anſwer by his guardian is not eri. 
dence againſt him, becauſe the infant is not ſworn; 
and it is only for making proper parties. Carth, 74, 
And where an infant is defendant, the ſervice of the 
ſubpæna to hear judgment muſt be on the guardian, 
and not on the infant. 2 P. Will. Rep. 643. Taylir 
But where a defendant puts in an anſwer to a bil 
brought by an infant, who does not reply to it, in 
ſuch caſe, it ſeems, the anſwer muſt be taken to be 
true, in regard the defendant, for want of a replics- 
tion, is deprived of an opportunity of examining 
witneſſes to prove his anſwer; and he ought not to 
ſuffer for ſuch omiſſion in the plaintiff; ſo ruled at 
the Rolls, with ſome warmth, by Sir Joſeph 7etyll, 

Tburſton and Decker againſt Nutton & U, Tris. 
1733. Williams, the plaintiff's counſel, much op- 
poſed the reading of the anſwer ; for that the plaiq 
tiff, being an infant, could admit nothing ; and it 
might be very miſchievous, if by reaſon of the neg: 
left of the plaintiff, the infant's guardian, or pre- 
chien amy, in not putting in a replication to the au- 
wer, ſuch anſwer ſhould be read and admitted to be 
true, though never ſo detrimental to the infant's 


inheritance. Ideo quære, 3 P. Will. Rep. 237. 
N : 6 Thi 


Ok Inkants. 
his court will not ſuffer an infant to be preju- 
* by the neglect of his truſtees, 2 Mich, xo 
flen and Sayer, 2 Form, 908. „ e 

With the approbation of the infant's relations, 
this court may allot him maintenance out of a truſt 
eſtate, though there be no proviſion for it in the 
ruſt, Trin. 169 1. Englefield and Englefield, 2 Vern. 
236. | 3 | | 

"And this court, upon the application of guar- 
dians, will ſertle the maintenance of infants. 3 Chap. 
0. 136. eee e e 

It — not be improper to obſerve in this place, 
bow far infants are bound here, or leſs favoured thas 
at law. | | 3 

Infants may be further bound here than at law. 
And that they have been obliged to anſwer in this 
court, when the parol ſhould have demurred at 
law, Toth. 108. Sed Vide 1 Vern. 137, 428. 

The anſwer of an infant may be referred for ſcan- 
dal; but it being upon the oath of the guardian, he, 
and not the infant, ſhall be liable to pay the coſts, 
or rather the counſel who ſigned ſuch anſwer. 

A ſequeſtration may iſſue againſt an infant. 2 
Chan, Ca, 163, | 3 

And an infant ſhall be bound by conditions in 
fact, and ſuch conditions as he can perform in equi- 
ty as well as in law. 1 Mod. 300. 2 Vern. 343: 

Note; An infant is bound by all conditions, 
charges and penalties, in an original conveyance, 
vhether he comes to the eſtate by grant or deſcent. 
1 Infl, 233. b. 

And a gift to an infant, on condition, binds him 
as well as another perſon. Trin. 1706. Scot and 
Houghton, 2 Vern, 560. See more 2 Vern. 232, 
479. 

And an infant truſtee, by Stat. 7. Ann. c. 19. may 


be obliged to convey; but otherwiſe where he takes 


an intereſt in the land, as where lands are given to 
an 
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afl infant charged with the payment of the m 
the court will not order him to join in the ſale, Th 
till he comes of age. M&S. Ca. Anon. Temp, King 
ö Dt 
Though no proctedings may be againſt an infar 
on a judgment, or ſtatute at common law, yet itis 


- otherwiſe in this court. 2 Chan. Ca. 164. 1 Dam, 
260. 8. S. P. Alſo an infant may be here com- 
pelled to give a diſcharge of a debt due to and re. 


ceived by him. And in ſome ſpecial caſes he ſbal 
be concluded by his agreement. As a father being 


about ro convey ſome of his lands to his younger 


ſon, the elder ſon promiſed to give the younger 


100 J. if the father would forbear it; in this caſe 


the elder, being an infant, was ordered to perform 
it ; but regularly, though an infant be twenty year 
old, and makes a contract never ſo much to his 
advantage, Sc. yet the court will not conclude 
him, nor make an abſolute "decree againſt him, 


though by his own conſent, or the conſent of pa. 


rents, &c. except in ſome ſpecial caſes upon the 
merits of the cauſe, 3 
Proceed we now to ſee what ads of infants an 


Food, void, or voidable. 


If an infant ſells lands for money, with which he 
purchaſes other lands, yet this ſale made by bim 
ſhall not be helped in this court, becauſe he is dif 
abled by a maxim in law. 16 Fac. 1. Dodderiage and 
Hutton, 1 Rol. Abr. 376. tu | 

But if an infant makes an agreement, and re- 
ceivesintereſt under it after age,ſuch agreementſhall 
be decreed againſt him. Hil. 1682. Franctlin and 
Thornebury, 1 Vern. 132. So if he exchanges lands, 
and continues in poſſeſſion after age, he ſhall be 
bound by it. 2 Vern. 225. If an infant deſires that 
lands ſubject to a truſt for paying younger chil 
dren's portions may not be ſold, and offers by his 


| anſwer to ſettle other lands for raifing the Fae 
| N e 


* 


Of Inifarits: 


« ſhall be bound by fuch offer, if the other fide 
e thereby delayed; and if he does not, immedi- 


libury, 2 Vern. 224. And if an infant borrows 
ſum of money, for which he gives a bond, and 


ity) for the payment of his debts, particularly thoſe 
ge had ſet his hand to, this bond- debt ſhall be paid. 


A deres ſhall bind an infant where there is a 
nutual benefit, Lord Guernſey and Rodbridges, 
ilh, 3, 4. I Vern. 132. 2 Vern. 224, 225, 
Chan, Ca. 256. Abr. Eq. Ca. 283, &c. 

Where there is a decree niſi cauſa. againſt an in- 


ade abſolute, he may put in a new anſwer. 1 Will. 
504. Moſeley 68. ; 


ſides to pay debts z otherwiſe not, 1 Chan. Ca. 
g 5b, | i | 

But an infant executor, before ſeventeen, cannot 
ind himſelf by his aſſent to a legacy. 5 Rep. 29. 


1m venteen, but cannot commit a devaſtavit till of 
a ull age. 1 Vern. 328.— — Where an infant gs 


nade executor, adminiſtration mult be granted, cum 
Ramento annexo, to his guardian or next friend, 


re- lurante minoritate ; but the adminiſtration ceaſes 
dal bea the infant is ſeventeen years old; ſo if an in- 
4 Ut executrix, before ſeventeen, takes a huſband of 


\ inteſtate, adminiſtration muſt be granted to ano- 
ber till he is twenty- one; becauſe a minor cannot 


tely after age, apply to the court to retract his of- 
er, and amend his anſwer.” Ceci and The Earl f 


jeviſes his perſonal eſtate (being of ſufficient capa- | 


651. Hampton and Lady Sydenham, Nel. Chan. 


ant, on his coming of age, and before the decree 
If an infant executor aſſents to a legacy, ſuch 


ſent ſhall be good, if there are ſufficient aſſets 


0, Eliz, 719, And an infant may adminiſter at . 


ull age, the adminiſtration. immediately ceaſes; 
$ Rep. 29. 6 Rep. 67. 2 Infl. 398. But if an in- 
ant is intitled to an adminiſtration of the goods of 
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enter into a bond, with ſureties, to adminiſter fail 
fully, as required by the ſtatute 22 C 23 Car. 2. 

An infant female may make à will, and diſpoſe 
of her perſonal eſtate at twelve; an infant male g; 
fourteen, if proved to be of diſcretion. 2 Ye, 


G 469. Apd an infant may be a, truſtee. 2 Yen, 


nende 561, And by 7 Ann. (a) cap. 19, infants ſeiſed or 


Fuer che ere. poſſeſſed of eſtates in fee in truſt, or in mort 
ceututor of the 
mortgagee, 


may. make conveyances of ſuch eſtates. Infany 


ir wasre- Cannot be charged on a contract, nor as bailiffs, nor 
a X P 2 , 7 
maſter, to ee for goods to carry on a trade; and therefore, when 
whether the made factors, ſecurity ſhould be taken from their 
mortgage friends for their accounting. | 
was a truſtee ' + 8 e 
within the aft, 5 An, e. 19. The maſter reported him to be a truſtee within that 18, 
upon which report an order was made, that the heirſhouid aſſign over the mortgage, touch 
perſons as the executor ſhould appoint, And now a motion was made for the defcndant to 
ſer aſide the report, becauſe the heir was not a truſtee for the executor by the meaning of 
the act, and becauſe the reference was made on a motion, whereas the ſtatute require it 
ſhould be by petition. ' | 
| Mr. Solicitor General for the executor, | * 8 | 
The conſtant practice is, to pray a reference by motion, as well-as by petition. Petition 
originally fignified a bill, but a motion is a petition, and the word is to be-underſtood of ay 
ſummary Ways in diſtinQion to the proceedings by bill and anſwer. | 
But they ſay, this caſe is not within the ſtatute, - becauſe the heir of the mortgagee ut 
truſtee for his executor, only by implication of law, But implied trufts are taken noticeof 
by acts of parliament, as by the ſtatute of frauds and perjuries, and it way adjudged by your 
Jordſhip in the caſe of Bertie v. Vernon, that the heir of the vendee was a ttuſtee with 
this act, for the perſon who paid the purchaſe money, The heir of the mortgagee u. 
truſtee both for the executor of the mortgagee, and for the mortgagor, and is doubly within 
the ſtatute, as 2 mortgagee and truſtee too, and he is bound to convey, either at the fei- 
tion of the mortgagor, or of the Ceſuy que truſt. 25 
Lord Chancellor. Y 12 18 8 
A motion is a petition, not reduced into writing, and preſented, and I do not knowthat 
the ſtatute requires thoſe circumſtances, and the general practice is to pray a reference by 
motion; and if the order is not according to the fatute, it is void, and without authority, 
There can be f doubt, but a mortgage in fee deſcends on the heir of the mortgagee, but 
it is as certain that the money belongs to the executor, ſo that the heir is, only his truſtee; 
and this was the very inconvenience the ſtatute was made to remedy, that the morigaz; 
might be willing to pay the money, or the executor might want it; and that in either cal! 
they ſhould not be obliged as formerly to wait the full age of the heir. Moſeley 197. pl. ich 
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For the general juriſdict ion and care of this cout 
over infants, ſee 3 Chan. Ca. 136. where it is de 
clared, that guardians are appointed by writ fat 
infants, and one or more guardians Jointly. 

See Stat. 29 Geo. 2. c. 31. whereby infants mij 
ſurrender leaſes in order to renew them, under the 
direction of a court of equity, _.. of 


re EY / 


Tdeots and Lunatics, 
Of ideots and lunatici. 


H E care and commitment of the cuſtody of 

ideots and lunaticks, and of their perſons and 
ſtares, is a peculiar juriſdiction of the Great Seal 
granted under the Royal Sigh Manual, by virtue of 
the prerogative of the crown; and the Chancellor 
does not act in it quatenus Chancellor; and no ap- 
peal lies from an order of the Lord Chancellor, 
touching lunaticks, to the Houſe of Lords, but 
only to the King in counſel. 3 Fill. Rep. 107, 
_ | 
An ideot is a natural fool, or one of unſound 

ind and memory from his nativity. 

A lunatick is a perſon who is ſometimes of good 
nd found memory and underſtanding, and ſome- 
mes not; aliquando paudet lucidis intervallis, 

If an inquiſition find that ſuch a one was an ideot 
or eight years laſt paſt, ſuch inquiſicion is void; 
or an ideot muſt be found to be fo à nalivitate, 
dtherwiſe it is not an ideot, but a lunatick only. 

Vern. 12. vide 3 Mod. 43. S. C. in B. R. where this 
Inding was held ſufficient; for the inquiſition find- 
g the party an ideot, the adding eight years was 
uperfluous, "ne 

[ieots, after they are ſo found, are to ſue and an- 
zer by e King's attorney, &c, But lunaticks ge- 
erally ſue and anſwer by their committees; and if , 
e lunatick be not named a party in the bill, or 
lormation, by the attorney, it is commonly ood | 
wle of demurrer, 1 Chan. Ca. 153. But if the 
lll, in nature of an injunction, is to be relieved 
inſt ſome act done during his lunacy, he muſt 
v! be named a party, for that were to ſtultify him- 
if, 1 Chan. Ca. 113. | 

Generally a lunatick ought to be made a party z 
ut in the caſe of Jerome Smith it was over- ruled, 

You. I, 8 and 


Jdeots and Lunatics. 


and ſaid, the reaſon was, that he might not ſtultify 
himſelf ; for if he had been a party, it had been to 
ſtultify himſelf, which the law does not admit, Vid. 
And ſce 1 Chan. Ca. 153. Woolrick's caſe. A bill 
was brought by the Atrorney General, in the nature 
of an information, for the benefit of a Junatick, x 
in the caſe of Sh ; and the defendant demurred, 
becauſe the lunatick was no party, which was ruled 
a good demurrer ; but that in the caſe of an ideot 
it is otherwiſe. A lunatick may recover his under. 
ſtanding, and then he may diſpoſe of his eſtate, 

Smith's caſe was to be relieved againſt an act done 
by the lunatick, at the time he was ſo: But in 
Woalrick's caſe the bill was to be relieved upon a 
marriage agreement, for the benefit of the lunatick, 
before he was a lunatick, which did not tend to 
ſtultify himſelf, as the other did. 

One, through a great age being deprived of his 
memory, and become almoſt non compos mentis, wa 
admitted to anſwer by his guardian 1n regard the 
demand in queſtion was but ſmall ; but had the 
value been conſiderable, the regular way had been 
to have taken out a commiſſion of lunacy, andſhave 
gotten a committee aſſigned, by 'the Lord Jalu. 
Mich. 1733. Anonymous, 3 Will. Rep. 111. 

The king, or his committee, has an ideor's lands 
in their own right, by Stat. Prerog. But of a lv- 
natick's lands they are only truſtees for the benefit 
of the lunatick ; and therefore it ſeems a lunatick 
muſt be named a party; contra of an ideot, for le 
can have no right in himſelf. 

The cuſtody of lunaticks is not a matter of right, 
but of prudence. Lady Cope's caſe, 2 Chan. Ca. 230 
It ſhall never be committed to any that will make 


gain of it, or who is concerned to outlive the lun, 


tick, or his next heir, as being neareſt of blood, 
intitled to the adminiſtration; and the allowance 
muſt be liberal and honourable,  . Th 
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Perſons favoured in Equity. . 
The committee of a lunatick has an eſtate but 
during pleaſure, and therefore cannot make leaſes, 


nor any ways incumber the lunatick'*s eſtate, with- - 


out ſpecial order of this court, where the profits are 
not ſufficient to maintain the lunatick. Mich. 1684, 
Foſter and Merchant, 1 Vern. 262, Nor can the 


committee inveſt the profits of a lunatick's eſtate in 


the purchaſe of lands. Mich. 1690. Audley and 
Audley, 2 Vern. 192. Vide Stat. 15 Geo. 2. c. 30. 
prohibiting lunaticks marrying, pending a commiſ- 
ſion. 

If a man forcibly takes away a lunatick- whilſt 
ſhe is under commitment, and marries her, it is a 
contempr, and the court will commit him; but if 
the marriage is afterwards held good in the ſpiritual 
court, (as it may be by being conſummated in one 
of her lucid intervals) and if upon inſpection it ap- 
pears that ſhe is reſtored to her underſtanding, the 
huſband ſhall be diſcharged, and the commiſſion of 
lunacy vacated. Trin. 1702. Eg. Caf. Abr. 278. 


Gilb. Eq. Rep. 89. Pr. Ch. 212. See id. 203. Mrs. 


Aer's caſe. 
Bill may be brought in this court, for ſpecific 


performance of agreement, decreed againſt one 
ince become lunatic, Ve. Rep. 82. 


What acts of ideots or Iunaticks, are good, void, or 


wdable, vide 1 Rol. Rep. 1 Chan. Ca. 113, 153. 


2 Salk, 427. S. C. 3 Lev. 284. 2 Salk. 576. 


. C. Vide 2 Chan. Ca. 103. 2 Vern. 189. 2 Vern. 
978. Vide 2 Fern. 414. 1 Vern. 135. 1 Vern; 
lo. 


Perſons being ideots, lunaticks, or non _ | 


lis, who are ſeiſed or poſſeſſed of eſtates in fee, 

r for life or years, in truſt, or by way of mortgage, 
re enabled to make conveyances or aſſignments of 
uch eſtates, in ſuch manner as the Lord Chancel- 
r ſhall dire, on hearing of the perſons for whom 
| 8 2 ſuch 
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ſuch ideors or lunaticks ſhall be ſeiſed in truſt, (9; 
Slat. 4 Geo. 2. cap. 10. | 
Note; No order, affidavit, or certificate touch, 
ing any ideot, lunatick, or non compos mentis, (hal 
be made uſe of in this court, unleſs the ſame be 
filed with the clerk of the cuſtodies. ex 
See Sat. 29 Geo. 2. c. 31. whereby lunaticks my 
ſurrender leaſes in order to renew them, under the 
direction of a court of equity. 
For proceedings upon a commiſſion of lunagy, 
vide towards the end of this treatiſe, vol. 2. 
[For more concerning lunacy, vide 2 Eq. Ca, Wii 


Abr. 580.] 


Of guardians and prochein amy. 
} A Guardian is he that hath che cuſtody and edi. 


cation of ſuch a perſon as is not of ſufficient 
diſcretion to guide himſelf and his eſtate; as m. 
nors, idcots, and lunaticks. EN. 
A guardianthip then of a minor is an intereſt i 
the body and lands, &c. of one within age. For 
the proper remedy to recover a ward, and try tit 
right of guardianſhip, ſee 3 Will. Rep. 154, 155. 
A prochein amy, or next friend, is uſually taket 
for that perſon, by whom an infant, a lunatick, o 
feme covert ſues in this court. And where aſuity 


(«) The de- by a prochein amy, who is not ſufficient to anſwer(s) 0 
moved thac colts F 
it might be | 


referred to a maſter, to ſee whether this bill was ex hibited with the conſent of the proc hen 
amy, and that he might give ſecurity to pay the coſts. In the bill he was ſtiled Mr. fr. 
ry of Colcbeſter, and an affidavit was read, that he abſconded, and had not been at 

fer for many years, and was not worth a great:. And the plaintiff s couoſel inſiſted, d 
this reference was never had, but at the infiance of the prochein am, on his affidavit, that 
the bill was exhibited without his knowled e. But the Maſtec of the Rolls made an d. 
der, that the prochein amy ſhould give ſecurity to pay the cofts, and the quantum was id 
be ſettled by the Maſter, and all proceedings in the mean time to tay: And ihe caſe 
IWb/ter and Cuy was mentioned, where the ſame order had been m. de the day betore dy 
the Lord Chancellor. Moſeley 47. pl. 30. Wale, an infant, by Derry his prochein f. 


v. Salter S ux* , 
A moe 


* 
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ots, the court will order another to be named, A motion 


a was made 
«ho is able and ſufficient. he 
| prochein amy 
ing privileged, as Reward to the Duke of Bedford, might ziv: ſecurity to pay coſts, or a 
one be appointed. | 

Lord Chancellor, 5 f | 
1 hall not grant ſuch motion, but on affidavit, that the prochein amy is inſolvent, or in 
ein and doubtful ci: cumitances ; for a privileved perſon is ſubje to cofts, but here the 
-ward can have no privilege, becauſe the Duke of Bedford is a minor, Moſeley $6. pl. 
„„ Anon. Prochein amy is allowed coſts, on diſmiſſing infant's bill. 2 Vez, Rep. 
66. 


J 


A bill may be brought by one as prochein amy 
o an infant, without his conſent, But none can 
rinz a bill in the name of a ſeme covert, as her 
rocbein amy, without her conſent ; and if ſuch bill 
de brought, upon her affidavit of the matter the 
ill will de diſmiſſed. Andrews ver. Craddock, Gilßb. 
35. Sce Abr. Eq. 72. 2 Yen. 711. 
Outlawry, or excommunication in a guardian, or 
rechein amy, cannot be pleaded or alledged in diſ- 
bility, where an infant ſues or defends by him; 
decauſe he acts in auter droit. The like of execu- 
ors, adminiſtrators, truſtees, Ec. that act in the 
ght of others, | 

Guardians are appointed by writ for infants de- 
endants, and one or more guardians jointly ; and 
tis court may aſſign one of the Six clerks to be 


1 


7 guardian to an infant. 2 Chan. Ca. 163. Nel. 
de. Rep. 8vo. 44. S. P. But a guardian cannot 
ub e other wiſe appointed than by bringing the infant 
(0) court, or his praying a commiſſion to have a 
os, uardian aſſigned him, Hil. 1699. Loyd and Carew, 


dancery, its juriſdiction as to guardians, &c, ſee 
b. 172. Barnard. 140. The guardianſhip of 
o infant is not aſſignable over to another, Rey- 
a and Lady Tenbam, Mod. Ca. L. &. Eq. 40. 
tere a father may appoint his creditor guardian 


b als child, vide 1 Vern. 442. Lecone and Shires, 
w_ fa perſon appointed guardian, purſuant to the 


latute 12 Car. 2. dies, or refuſes to take upon 
5 8 3 himſclf 


262 


Suardians any Pꝛothein Amps. 


himſelf the guardianſhip, my Lord Chancellor may 


appoint another guardian in his ſtead, 

A guardian by common law may be removed bj 
this court; but not a guardian according to the tz 
tute: Yet this court may hinder a guardian ap, 
pointed by the father, from abuſing the infant's per. 
ſon. Foſter and Denny, 2 Chan. Ca. 237. And 


guardians at common law may be removed, or com. 


pelled to give ſecurity, if there appears any danger 
of their abuſing either the infant's perſon or eſtate; 
and there are ſeveral inſtances of this kind, as Stil 
456. Hard. 96. 3 Chan. Rep. 58. 1 Sid. 445, 
2 Salk. 117. but there are none where a ſtatute 
guardian has been totally removed : Some, where 
ſuch terms have been impoſed on the guardian, a 
effectual to prevent his doing any thing to the pre: 
Judice of the infant. Ty 

The office and duty of guardians conſiſts in tal. 
ing care of the infant's perſon, his education and 
eſtate; for they can do nothing but for the profi 
and benefit of the infant, nor intermeddle with any 
thing but of what they may tender an account, 
And they are not to break into the principal of the 
infant's money, unleſs for phyſick, or to bind ap 
prentice and the like; which commonly is done by 
the approbation and order of the court. 

They may diſcharge incumbrances on the infant's 
eſtate, 1 Chan Ca. 156. 1 Vern. 436. 2 Vn 
193, and 353, S. O. cited; vide 2 Chan, Ca. 19]. 
where my Lord Keeper was of opinion, that 1 
guardian ſhould pay off a judgment by the profu 
of the eſtate; And they may, without any direc 
tion of the court, pay the intereſt of any real Ih 
cumbrance, and the principal of a mortgage; be- 
cauſe that is a direct and immediate charge on tit 
land, but not any other real incumbrance, 
1700. Palmer and Dauby. But they are not com. 


pellable to apply the profits of the eſtate of 9 
5 att 


ant heir to pay off the bond-debts, Hl. 1707: 
Waters and Ebrall, 2 Vern. 606. They cannot, 


prevent the money from going in a courſe of admi- 
niſtration. Earl of Wincbelſea and: Norcliſfe, 1 Vern, 
403, 435. S. C. 2 Vern. 480. RELIES" 

If a guardian takes a bond for arrears of rent, 
he thereby makes it his own debt, and ſhall be 
charged with it. 26 Car. 2. Whale and Buckley, 
2 Chan, Rep. 97. On his account he ſhall have al- 
lowance of all reaſonable expences; and if he is 
robbed of the rents and profits of the land with- 
out his default or negligence, he ſhall be diſcharged 
thereof upon his account. 1 14ſt. 89. 4. And if 
a guardian to an infant takes an aſſignment of the 


* 


out of the mortgaged lands, the guardian ſhall be 
taken to be in poſſeſſion as ortgagee, and not as 
guardian; but a 2, is added. 2 Fern. 471. 


Of truſtess. i 


W for VER has the poſſelſon of goods 6 
lands, either hath the abſolute pro erty 9 
eſtate in them, by a ſufficient title; or, ſo far 
that is wanting, is conſidered as a truſtee for chi 
owner. And he that takes upon him a truſt, takes 
it for the benefit of the perſon for whom he i; 
truſted, and not to take any advantage to himſelf 
And by Sir Fobn Trevor, Maſter of the Rolls, 
the heir of a mortgagee ſhall hold only in truſt for 
the executors, MSN. Ca. in Chan. Trin. 7 Ann. 
Infants, being truftees only, by Sa-. 7 Ann. cap, 
19. may be obliged" to convey as the court ſhall di- 
rect, without a day. eee : 


* 
. 


84 Regularly 


wich the rents and profits, purchaſe lands ſo as to 


mortgage, tho* the mortgagee never entered; yet | 
ger Lord Keeper Wright, as to the profits received 
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of God; for if the truſtee of a legacy dies before the 
but ordinarily cen que truſt muſt be made a pary, 


On a bill brought to execute a truſt, the fit 


do without ſuit; as to join with cęſtay que truſt in 


have all equal power, intereſt and authority, and 


Truſtees. 


Regularly no act of the truſtee ſhall prejudiceth 
ceftuy que truſt ; but the truſtee ſhall make gogd the 
truſt, And the law ſeems to be the ſame of the 20 


legacy 1s paid, this ſhall not ad np the legatee, 
A truſtee may in ſome caſes ſue in his own name, 


perſon intitled to the inheritance is a neceſſay 
party, if. ia being. 2 Vez. Rep. 492. 
What he is compellable to do by ſuit, he may 


tail in a feoffment ; for there are truſtees merely 
to preſerve his eſtate. 

Regularly he is to have nothing for his own l. 
bour and pains : Yet if he employs a ſkilful bailiff, 
and gives him twenty pounds per annum, that muſt 
be allowed, for he is not bound to be his bailiff 
And he ſhall not pay, but have coſts, except hebe 
guilty of ſome breach of truſt, or ſome wilful miſ- 
demeanor. Toth, 156. Vide 2 Chan. Ca. 138. Nor 
will the court ever charge him with imaginary vn 
lues, but only as bailiff, though very ſupine negli 
gence might indeed, in ſome caſes, charge a truſtee 
with more than he had received; but the proof 
thereof muſt be very ſtrong. 1 Vern. 144. 

Ik a truſtee is robbed of the money he received, 
he ſhall beallowed it on account, the robbery being 
proved, although the ſum is only proved by his 
own oath, for he was to keep it but as his own, 2 
Chan. Ca. 2. [Vide 1 Vern, 28. 2 Vern. 13). 
2 Chan. Ca. 132. 2 Vern. 548.] | 

Where there are more than one, there is a dif- 
ference between truſtees and executors. For truſtees 


cannot act ſeparately, as executors may, but mult 
Join both in conveyancg and receipts ; for one can- 
not ſell without the other, or deſire to receive my 


Feme Coverts. 


of the conſideration money, or to be more a truſtee 
than his partner. So that it would be contrary to 
joſtice to charge them with each other's receipts, 
except in caſe of neceſſity, where they ſo join in re- 


[ 


ceipt, as not to be diſtinguiſhed what has been re- 
ceived by one, and what by the other. Vide Cro. 
Car. 312. 2 Vern. 515. 1 Salk. 318. But if two 
executors join in the ſale of the goods, Ic. of the 
teſtator, they ſhall be both chargeable, though one 
of them only received the money, for there was no 
neceſſity for their joining. 2 Vern. 570. 1 Salk. 
. | W 
Truſtees ſhall not be examined as witneſſes one 
againſt another, except in ſome ſpecial caſes, and 
that by order of the court. | ; 


j A truſtee examined as a witneſs was afterwards 
| thought neceſſary by the court to be, and was made 
i a defendant, ' Upon hearing, his depoſitions were 
X not allowed to be read, though he ſhould pay no 


coſts, nor ſhould gain or loſe by the decree, (be it as 
it would) becauſe the decree muſt be againſt-him, . 
and his depoſitions are to affirm his own act. | 
But for compelling truſtees to accept truſt ar aſ- 
ſign, Sc. ſee ſome very prudent terms on which a 
truſtee agreed to act, Finch 258.—For more of 
truſts, ſee 2 Eq. Caf. Abr. 738. 10 749. 


Of feme coverts, 


EME coverts are married women. And huſ- 
L band and wife muſt both join in ſuit for things 
merely in action belonging to the wife. 1 Chan. Ca, 
41. Butſometimies the wife by her prochein (i) amy, 
or next friend, ſues her huſband in this court; as 


z 


ww. 


— 


(1) A perſon canner as prochein amy An e dill uns of Seb 
ter, without ber conſent, Prec. Chanc, 376, | 


where 
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| where ſhe ſues him for performance of a earring 
ſettlement or the like: And ſometimes ſhe petitions 


A feme covert, who has a ſeparate (1) maintenance, 


Feme Coverts. 


againſt him, or ſues him here for alimony; as where 
he turns her away, or ſhe goes away upon ill uſage: 
Alſo a feme covert hath been allowed to ſue herein 
her own name, when her huſband was beyond ſez: 
So in caſe where a huſband releaſed the wife's dh, 


may ſue alone. 1 Chan. Ca. 35. So may a vie 
whoſe huſband is baniſhed by act of Parliament; 
and may act in every thing as afeme ſole. 2 Ven. 
104. If the wife anſwers, and the huſband ſtands 
out all proceſs of contempt, the bill can be taken pry 
confeſſo againſt the huſbind only. 2 Chan. Ca, 113, 
So where a wife, by combination, refuſed to join wich 
her huſband in a plea. 1 Chan. Ca. 296. A fene 
covert muſt anſwer alone, if the huſband is not 
amenable. 2 Vern. 613. Bunb. Rep. 175. Pl. 248, 
Sd an attachment was granted againſt a wife, the 
huſband not being amenable. Mich. 1711. E. 
Caſ. Abr. 65. pl. 8. Pre. Ch. 328. Gilb. Eq. Ry, 
83. Gilb. Chan. 253. 3 P. Will. 38. in notes, Bel 
and Commiſſary Hyde. Tho? the wife's anſwer dif 
fers from the huſband's, yet it ſhall. not prejudico 
him, for ſhe can be no witneſs againſt him, 2 Yer, 
79. Vide 1 Chan. Ca. 39. | 

Where a wife is defendant, you cannot regularly 
ſerve the wife with proceſs to anſwer, without ſerv: 
ing the huſband alſo, tho* the matter in queſtion 
concerns the wife only. But cho? ordinarily the 
wife muſt not anſwer alone, yet where plate, &. 
had for many years before been depoſited with her, 
and the bill was brought againſt che huſband and 


— 


l — 


( Bill for wife's ſeparate eſſate, is to be brought by prochein amy, but 
hen joined with her huſband, payment is ordered to a truſtee for ber. 


+ 4 


ez, Rep. 452. 


* 


her, 


Feme Coverts. 

her, and he being in Jreland could not be brought 
to anſwer, ſhe was ordered to anſwer falone, And 
frequently the wife is put to anſwer alone, when the 
huſband is beyond ſea ; But there is uſually ob- 
rained an order for the wife to-put in and ſwear her 
anſwer ſeparate from her huſband, © So where ſhe 
lives ſeparate from her huſband, ſhe is often ordered 
to anſwer alone. 1 Chan. Rep. 62. But if ſhe an- 
{wer alone without leave of the court, the anſwer 
will be ſuppreſſed upon motion, | | 

A feme covert to appear and anſwer without her 
huſband. Bell. ver. Commiſſary Hide & uxor', Ste 
Eg. Ca. Abr. 61, 64, 65. yr 

Baron and feme defendants to a bill; the feme 
mult anſwer, tho? the anſwer cannot be read againſt” 
the huſband, but may poſſibily be read againſt her, 
if ſhe ſurvives; but in this caſe the wife was not 
bound to anſwer, as the bill ſubjected her to a for- 
feiture, tho? the huſband had ſubmitted to anſwer 
to the point, 3 P. Will, Rep. 238. | | 

A defendant is not bound to anſwer what tends 
to accuſe: him of maintenance, or of buying pre- 
tenſed rights within 32 Hen. 8. c. 9, 3 Will. Rep. 


In ſome caſes the wife has been committed with- 
out her huſband. Cary's Rep. 92. But ordinarily, 
if che wife be in contempt for any matter in this 
court, the huſband is alſo liable to proceſs of con- 
tempt, and commitment, as the caſe requires. 

Griſewood v. Higſon & uu. upon petition at the 
Rolls before Sir Jeſeph Jekyll, Trin. vacation 1738. 
The bill was againſt huſband and wife, upon ſpe- 
clal matter ſhewn (by affidavit) of colluſion be- 
tween the plaintiff and the defendant's wife; ſhe 
not appearing to anſwer the bill, his Honour di- 
rected that the proceſs of contempt mult be againſt 
huſband and wife, but that it ſhould not be exe- 
cuted againſt the huſband. 5 . 1 g 
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2 Chan. Ca. 39. 173. 


a mortgagee or truſtee, may be ordered to levy x 
| fine, and make ſuch conveyances as mortgapees 


| raiſed at ſo much per annum out of a Term, and 


Feme Coverts. 
No decree can be had againſt a feme covert for 


her inheritance, if the huſband will not appexr, 
Sc. for her anſwer is no anſwer withaut his. Vid 


Ps 


But a feme covert, tho? an infant, being heir of 


rn = ar — oops 


and truſtees of full age. Com. Rep. 615. 

+ The woman and her huſband agreeing to part 

upon difference, and he giving her a ſum of mo. 

for her livelihood, which was put into a friend's 
hand for her, ſhe was allowed to ſue alone for this 
without her huſband. Carey's Rep. 87. 

A woman divorced from her huſband cauſa fri. 
giditatis, ſued in this court for her portion, her 
father being alive, and tecovered it. Barrow's cafe. 
Alſo the wife being parted from her huſband, and 
having an eſtate to herſelf, was allowed by the 
court to deviſe it by her will. Micb. 15 Car. i. 
Of things merely in action, belonging to the wife, 
as a bond, legacy, &c. ſhe ought to join in ſuit; 
aliter of a rent running in the wife's right after 
marriage ; and if the huſband alone ſhould ſue the 
bond, and be nonſviced or diſmiſſed, that will not 
conclude the caſe ; but if he-die before judgment 
een the wife cannot revive the ſuit, 1 Chan. 

41. t vr 6 
If a wife has a fortune payable in futuro, to be 


— 
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the huſband dies inſolvent before the commence- 
ment of the Term, her fortune is not liable to pay 
her huſband's debts, unleſs he makes her ſome ſet- 
tlement. MSS. Ca. in Cha. Morgell's caſe, Paſcb. 

8 Anne. 

Alſo where a huſband covenants to ſettle certain 
lands upon his wife, and he afterwards diſpoſes of 
the lands, and dies, the court will ord-r an account 
of his aſſetis, and a purchaſe of lands of equal L 

| ; ue 


n Tc _ DO WY - cs — 


Feme Coverts. 26g 
lue to be ſettled on her. Harriſon ver. Conſtantine, | 
MSS. Caſes in Cha. Paſ. 8 Ann. Whey 

But where a Citizen of London agrees to leave 
his wite ſo much at his death, and dies inteſtate 
ſhe cannot have both her fortune, and her diſtri- 
butive ſhare according to the cuſtom too, but muſt 
make her election. 1bid, Eaſt againſt Coggs. Paſcb. 

8 Anne. | 

If a feme covert has any particular portion, or 
ſum of money by ſettlement, decreed her, which 
became due. either before or after the marriage, the 
court will not order it to be paid to the huſband, 
unleſs he makes a ſuitable ſettlement upon her, or 
ſhe appears in perſon in court, and conſents thereto: 
As in Lady Windſor's caſe, Mich. 8 Ann. where, 
by act of Parliament, a particular ſum was given 
her in lieu of the lands ſettled upon her. MSS. 
Ca. in Cha. | 7; 

Where the fortune of a feme ſole is depoſited in 
court, and ſhe marries even without conſent of the 
court, and firſt the huſband dies, and then the wife, 
without iſſue, yer it ſhall go to the repreſentatives 
of the huſband, and not of the wife z for the money 
being in court, it was always in his poſſeſſion, ſub- | 
je& only to the equity of the wife and the children, 
for a reaſonable proviſion for them, who failing, 
the money belongs to his repreſentatives. Gilb, Eq- 

e Rep. 100, Parker ver. Windham, Temp. Cowper 


] C. 1715. | 
But in Nightingale ver. Lockman & ux. Fitz- 
y Gibb. 148, where the wife's portion was paid into 
a the hands of the Maſter, and the huſband died 
, indebted, the court decreed that this portion was 
rot aſſets of the huſband ; for as at law, where 
n judgment is recovered by baron and feme, the 
f judgment ſurvives to the wife, and the benefit 
t thercof, & æquitas ſequitur legem, tho? it ſeems to 
- have beendetermined otherwiſe in this court, where 


e 1 | 


deze direction of a court of equity. 


reditaments, being an eſtate of inheritance. 


Lee Eg. Caſ. abr. 264 to 276. Maxims of Equity, 


Þbefrs. ; 
the wife is a lunatick, for there it has been looked 
upon as veſted in the huſband. Note, That this 
ſeems to be, where the wife ſurvives the huſband 
See Stat. 29 Geo. 2. c. 31. whereby femes cover 
may hacks leaſes in order to renew them, under 


/ beirs. 


N heir is one that ſucceeds, by deſcent and 
right of blood, to lands, tenements and he. 


And heirs, as obſerved before, are ſome of thoſe 
perſons who are favoured in equity. They ſhall 
not be diſinherited by doubtful or ambiguous 
words. 3 Cban. Ca. 131. An heir ſhall not be 
diſinherited by implication. Pigott ver. Sir Henn 
Penrice & ux. Com. Rep. 250. And whete they 
are diſinherited, they ſhall be favoured in this court, 
Vern. 480. Mich. 32 Car. 2. 2 Chan. Ca. 4. 

A voluntary deviſee ſhall have no aſſiſtance 
againſt an heir here, but will be left to help him- 
ſelf at law as he can. 2 Chan. Ca. 134. And 
tho' a truſtee miſ-employ the money raiſed on a 
eruſt-eſtate, yet it ſhall not be to the prejudice of 
the heir. 1 Yern. 336. 1 Salk, 115. 2 Vern. 178, 


3. pl. 7.53- pl. 1. 10. pl. 5. 51. pl. 1. 55. N. 2. 
67. pl. 3. 68. pl. 5. 22. pl. 3. 67. pl. 14. 15 
8 Mod. pl. 32, go, 122, 157, 159, 171.] 

And if a ſettlement is made of lands to be ſold 
in truſt for ſeveral purpoſes, the reſidue is given 
to B. and his heirs, reſerving only 200 J. to be 
paid to ſuch perſon as the donor fhould by writing 
under his hand direct; who died without ſuch di- 
rection; the 2001. will go to the heir of him who 
made the ſettlement, and not to B. or his heits. 
Anon. Com, Rep. 345. It 


Peirs. ky 
I will is made, and eſtate of inheritance deviſed 
from heir at law; deviſee commonly exhibits bill 
zoainſt (1) him, in order to perpetuate teſtimony 
of it, by proving due execution thereof; this is 
done by examining witneſſes thereto, in perpetuam 


rei (2) memoriam ; for which purpoſe will in queſ- 


to will, or proves their hands, if they are dead, 


the will (if the witneſſes are examined in London) 
muſt be left at the examiner's office, for inſpection 
by them, and for their being examined thereto z 


is at an end, 
The heir at law, if he examines no witneſſes, 


of motion, for plaintiff to pay him his coſts, to be 
taxed by Maſter, which court uſually grants: Bur 
the heir at law is at liberty (5) to croſs examine all 
the witneſſes to the will, | 


* 
—— 5 


i) Where heir at law is made defendant, and inſiſts on his title, he ſhall 
hare coſts, though the cauſe is determined againſt him; but if be be plain» 
tif, and miſcarries on agroundleſs ſuit, he ſhall pay coſts, 3 P. Wil, Rep. 
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| (2) Though court takes examinations to perpetuate teſtimony of will, yet 
it will not try validity thereof, but if title comes collaterally in queſtion, 
court uſually directs iſſue at law to try ſame : Therefore ſuch bill muſt not 
Pay any relief, order, or decree for eſtabliſhing will, See 2 Ventr, 366: If 
plaintiff does, heir at law may demur, and inſiſt on his right to conteſt will 
at law; whereupon demurrer will be allowed, and an order muſt be obtained 
to amend bil. See Vern, 354, 441. 

(3) If heir at law examines witneſſes to prove inſanity of teſtator, at time 
of making will, or that he was impoſed upon, circumvented or improperly 
mportuned, to make ſame, or that it was not duly executed, according to 
Is 2 I is c. 3. he ſhall not have coſts, but bear his own, See 2 

Wi. Rep. 28 5. 9 

(4) Rules or an order being firſt obtained for publication. 
wi Though heir at law croſs examines plaigtiff's witneſſes, and re- 

to releaſe his right, he ſhall have cofts, - 3x 


of 


tion muſt be ſet forth verbatim in bill, which heir 
at law having anſwered, plaintiff proceeds to iſſue, 
25 in other caſes, and then examines (3) witnefles 


for the purpoſe of perpetuating their teſtimony, 


which done, and (4) publication paſſed, the cauſe / 


touching the validity of the will, may give notice 


7 . -Y 


„ 


— 
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* ; 


the executor, or ſome groſs deſign to waſte the 


fore called an executor : And this is the only reaſon 


an executor, if he hath gotten the eſtate into his 


ments, in ſuch caſe they ſhall only be anſweradle 


Pk Executo2s and Abminſfietere, 


Of executors and adminiſtrators. 

N executor is a perſon intruſted by law with 
the teſtator's perſonal eſtate z and therefore 

if there does not appear to be ſome inſolvency in 
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teſtator*s effects, or to go into another kingdom, 
equity will not take the ſecurity out of his hands, 
2 Eg. Caſ. Abr. 420. c. 1. 6 

An executor, from his name, is but a truſt, 
he being to execute his teſtator's will; and there- 


why the legatee may bring a bill againſt the execu- 
tor for his legacy. P. Will. Rep. 549, 573. 

An adminiſtrator is one that hath the goods of a 
man dying inteſtate committed to his charge by the 
ordinary, Fo 

And executors and adminiſtrators differ 1n little 
elſe than in the manner of their conſtitution, their 
office and duty being almoſt exactly the ſame. 

Executors may not charge or be charged in 
equity farcher than the Jaw doth charge them. 
And here they may ſue one another; Toth. 74. 
So one (or both) of them may ſue an executor of 


hands, or for a devaſtavit he hath committed. And 
one executor alone, without the reſt, may be ſued 
here; but he ſhall be charged for ne more that 
he hath. 1 Chan. Ca. An executor temporary 
proves the will, afterwards his executorſhip deter- 
mines: Held, the ſubſequent executor may, ſue 
here without farther probate of the will. 1 Chan 
Ca. 265. Q. Fe | 

If executors ſever in their receipts and diſburſe 


pro tanto; but if they act jointly, each of them 
ſhall anſwer the whole, if one becometh m— 


Of Executoꝛs and Adminſſtratoꝛs. 
168. Ca. in Cha. Darwell ver. Barrows, Mich. 
8 Ann. a 3 „ £42097 * f 7 
f a ſuit be here againſt two executors, and one 
of them appears and anſwers, the ſuit ſhall not 
ordinarily be proſecuted againſt him to a hearing 
til the other has anſwered, and be brought to a 
hearing likewiſe z for they are but one perſon. Vid. 
ary's Rep. 30. | einn 152A 
. arts are plaintiffs, one of them is ex- 
communicate, the other may be ſevered, and the 
defendant ſhall anſwer him. Toth. 74. 15 

A perſon may be allowed to bring a bill as admi- 
niſtrator, before adminiſtration actually taken out. 
Barnard. Rep. 320. iel Ae 

How far an adminiſtrator ſhall be charged with 
intereſt, Vide Barnard. Rep. 399900. 

Tho? an adminiſtrqtor ought to have coſts given 
him to the time of the decree for the account, in 
what caſes the ſubſequent coſts ought to be reſerv- 
d. Bid. ; Ur | 

When a decree is made againſt an adminiſtratoy 
here intereſt ſhall be reſerved. bid. 1 

Where an obligor is made executor, it is no ex- 
inguiſnment of the debt. MSS. Ca. in Chanc, 
bodily v. Hill, Trin. 7 Ann. 

Executors indiſcreetly placing out money are 
liable to anſwer it. Bid. Or where teſtator dies 
ndebted on bond, and aſſets ſufficient come to the 
lands of his executor who detains them, and lets 
de intereſt go on upon the bond, this prejudice 
* be turned upon himſelf. Bid. Anon. Hill. 
ſ . 

Where ateſtator leaves no legacy to his executor, 

the executor is reſiduary legatee, if no deviſe 

df the reſidue ; for it doth not appear that he hath 

ny thing elſe for his trouble. Fofter ver. Mount, 

S. Ca. in Chanc, Trin. 7 Ann, and 2 Vent. 349, 
59. 

Vol. J. 5 A Par- 
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of the ſurplus muſt be ſo as to che Whole ſurplus 


and the next of kin cannot be for the whole; x 


it when he comes of age; or if they lend money 


eſtate. If the executor has misbe haued himſelf, the 
court will order part of the per/auel cſtate to bet 


Dt Paupers. 


A particular legacy, either ſpecifick or pecunix 
ry, given to executors that are ſtrangers in blogd, 
excludes them from the ſurplus :-But-an'executg, 
it next of kin to the teſtator, is not excluded fron 
the ſurplus ; for whoever is conſideted as a truſtee 


G „ 


next of kin he is intitled to a diſtributive ſhare 
And if there be more executors than one, whether 
ſtrangers or not, a legacy to one only, ſhall not ex- 
clude him, nor any of the reſt, of the ſurplus, for 
they are joint, and each had power over the whole, 
Hunt. v. Berkley, Eg. Caſ. Abr. 243. pl. 4. 

E xecutors placing out money in purchaſes ar 
Hable to anſwer, if the ceſtu que uſe diſapprove df 
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on perſonal ſecurities, it is at their on peril 

Pre, Cb. 273. Hep. Eg. 10. Gin, Cbanc. zal. 

MSS. Ca. in Cban. Terry. ver. Terry! 5; 
A. by will gives an annuity out of his perſord 


afide to ſec ure tlus annuity. 2. Mille 163. 
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T often happens that ſome perſons; may haves 
Eris to an eſtate, yet not wherewich 10 prog WM, 
cute the ſame, or elſe may be proſecuted, or mad 
parties to a ſuit, as knowing much therein, yet hat 
not wherewith to make either a defence or dil 
very ; in ſuch caſes this court (which delightꝭ 1 
juſtice and mercy) will admit ſuch poor period 
either to ſue or defend in forma pauperis. 
But here it is neceſſary to obſerve, that there m 


man) paupers who bring only vexatious ſuits; who 
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being detected, and the court informed thereof, 
they ſhall not only be diſmiſſed, but puniſned. 

'The method of obtaining ſuch admiſſion is firſt 
for the party to make an affidavit before a Maſter, 
that be is not worth in all the world the ſum of five 
gounds, bis juſt debts being firſt paid, and bis wear- 
ins apparel and the matters in queſtion only excepted ; 
and then to draw a petition to the Maſter of the 
Rolls, praying to be admitted in forma pauperis, 
and to have counſel, and a Six clerk aſſigned him, . 
naming whom in the petition. * 

But when the plaintiff petitions, he muſt at the 
bottom of his petition (which differs from the form 
of a defendant's petition, being ſpecial according 
to the circumſtances of the caſe) have a certificate 
onder counſel's hand, ſigned at the bottom of the 
petition, ſignifying that he has juſt cauſe of ſuit; 
and although the bill be filed, he muſt have a ſpecial 
petition, ſhortly ſtating the merits of his cavſe, and. 
counſel's certificate to be admitted. ut if a pauper 
defendant petitions, he only draws a very ſhort pe- 
titiog to be admitted to defend the ſaid ſuit in forma 
pouperis, and praying that counſel and a'Six clerk 
may be aſſigned him; and there is no occaſion for 
any certificate. FF 

This being done, and the affidavit annexed to 
he petition, he preſents the ſame; and if there - 
pears no cauſe againſt it, the Maſter” of the Rolls 
underwrites an order for the petitioner's admiſſion, 
according to the prayer of his petition.” 

And after admittance, no fee, profit or reward 
(except pauper fees) is to be taken of the pauper by 
ary counſel or attorney for the diſpatch of buſineſs, 

hilt ir depends in court, and he continues in forma 

pauperis: Nor ſhall any contract or agreement be 
made for any recompence or reward afterwards. 
And if any perſon offending herein ſhall be diſ- 
vered unto the court, he ſhall undergo the diſ- 
T 2 pleaſure 
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ſuit was to be ſent to be ſealed, until ſigned bythe 


Ot Payyers. | 


eaſure of the court, and ſuch. uni 
p 4 9 5 4 a iy 2 ha. A 
auper o herein, he ſhall be diſpaupered, and 
4 again be admitted in the hay n 
pauperis. Vide Ord. Chan, 1352. 
But although the clerks take no fees, firidly ſ 
called, of a pauper, yet they may make him py 
for the labour of writing, which is after the ras 
at. tmo-pengever-theer...:.. 4 
And if it be made appear to the court, that ay 
pauper has ſold or contracted for the benefit of hy 
ſuit or any. part thereof, while the ſame is depend, 
ing, ſuch cauſe ſhall be thenceforth wholly i 


> « v 4 


miſſed, and never again retained. 


: S 1 . I 


- Formerly no proceſs of contempt at 2 papel 


Six clerk, who was to take care it ſnould not be 
vexatious or needleſs ; But this is now altogetha 
diſuſed. But the order of admiſſion is uſually p 
ay in the office, where the pauper has occalin 
to paſs,, _ ONE a een 
And as a party may be admitted i» forms juv i 
peris at any Pe during the 1 ſo he F Ae 
upered at any time, its being made 
— = — bo: 4 ſuch ability, tht 
. ought not to ſue in forma pauperis. And in a cit 
of this nature, where it was ſhewed to the coun 
that a pauper was in poſſeſſion, and received tl 
rents of the lands in queſtion, the court order 
him to be gdiſpaupered ; tho' the defendant: had 1 
verdict at law, and might thereupon take a writdl 
poſſeſſion, Sc. * 
Both plaintiff and defendant may be admitte 
in forma pauperis in the ſame cauſe : But this ha 
been complained of as an abuſe z for that it tend 
much to the diſquiet of the court, and encourags 
the parties to be vexatious. Yet where it is a maus 
ot conteſt, and the matter ſeems dubious, mean 


U 
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vill agm: t both plaintiff and defendant to ſue and 

defend in forma panperis. ebe dg 
And if a cauſe goes againſt a pauper, he ſhall not 

pay coſts to the defendant ; but he may be Fair * 

ed perſonally, as the coutt ſhall think fit: Yet ſuch | | 

puniſhment is very ſeldom inflicted. -. nn 


1 
. 


aa Fo —_ w=—_ 


0 plaintiff a pauper had a dectee fot the duty 80 
costs, the Maſter taxed coſts as uſual for perſons 
dot papers. On motion the court ordered plain- 


tif and his ſolicitor to make oath before the Ma- 
ter of what they had paid, or were to pay, and 
that to be allowed, but no further, 2 Eg. Caſ. Abr. 


8 
* — 


Gs 622.1 

| 33˙ | 

ll A perſon, by getting himſelf admitted a pauper, 4 
cannot diſcharge himfelf of coſts he was liable to, 1 

rh precedent to his admiſſion. Moſeley 68. 

iy | | 7 
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4 Hun befor dn what is; an;ocginah 

* and an injunction bill, proceed we now to 


conſider other bills made uſe of in this court, viz: / 
amended bills, ſupplemental bills, croſs-bills, bills 
of interpleader, certiorari bills, bills to perpetuate 
teſtimony. of witneſſes, bills of revivor, bills of 
eview, and bills original after decrees... - Rich 


Anendid bills. 1 


N amended bill is but eſteemed a continua- 
tion of the original bill, and they two rec - 
doned but as one. And where any alteration is 
ade in a bill before the cauſe is at iſſue, this is 
T 3 called 


/ 


ai EACAaSSE 


2. 
= 


| 278 


amendment before an anſwer, the plaintiff may, 


4 Ok Bills 0 


called an amended bill, and obtained by order of 
the court: And if you require an anſwer to the 
amendments, it is on payment of twenty ſhilling, 
coſts: But where new matter happens pending the 
ſuit, and after replication, or that the cauſe is at 
iſſue, which matter is neceſſary for the plaintiff 
to ſet forth to the court, this cannot be done by 
way of amendment; but ſuch new matter. bein 
diſcovered, you ſet it forth by a ſupplemental bill, 
which you draw and file of 9 without any 
order for that purpoſe. | 
Demurrer to bill, becauſe no repreſentatives were 
made parties; afterwards, to help this defect, the 
plaintiff took out letters of adminiſtration, and 
charged the ſame by way of amendment to the 
bill, having obtained an order for ſuch amend- 
ment. Objected, theſe were matters ariſing after 
the filing of the bill, therefore proper for a ſup- 
plemental bill: And though this was pleaded tothe 
bill, yet the plea was over-ruled, becauſe ſuch 
matters may be charged either by way of ſupple 
mental or amended bill. 3 Wil. Rep. 351. Hun- 
phreys and Humphreys. 0 | 

A bill may be amended where there are not 
proper parties. 3 Chan. Rep. 92. And if any 
overſight in a bill is diſcovered, which requires an 


upon motion or petition, either amend or diſmiſs 
his bill; but if the defendant has appeared, and 
taken a copy of the bill, the bill cannot be dif 
miſſed without payment of coſts to be taxed. And 
after an appearance, if before anſwer, the plain- 
tiff may alſo, upon the like application, amend 
without coſts, amending the defendant's copy ; 
and this is no more than an order of courſe, But 
if che plaiotiff wants to amend his bill after the 
defendant hath pur in his anſwer, and he requires 
an anſwer to the amendments, he muſt, by 4 

| cou 
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of WY coun ſet, either move the court, or petition to a- 
he mend the ſame on payment of twenty ſhillings coſts 
gs io the defendant, which he muſt take care to pay 


be before he proceeds, otherwiſe he will be guilty of 


at inegularity ; and in this caſe the defendant. muſt 
ﬀ he ſerved de novo, and proceeded againſt as in the 
by caſe of an anſwer to an original bill, fince an 


ng original and amended bill are in the eye of equity 
ll, only one bill, and "they peck "make vp but one 


ny record, | 

If a demurrer is put in upor a Qlip or miſtake 
re (or otherwiſe) in the bill, the plaintiff may im- 
he mediately, after the demurrer is filed, obtain an 
nd order, on paying the defendant's clerk twenty 
the ſhillings coſts, to amend his bill. But if the de- 
id. fendant obtains an order for arguing the demurrer, 


ter the plaintiff muſt alſo pay the charge of obtain- 
p- ing ſuch order, and alſo the twenty ſhillings coſts, 
the before” he can amend his bill. 
ch [tis ſaid that the court, even after publication, 
le- and any time before hearing, will, upon cauſe 
an- ſhewn, ſuffer parties to be added. But if a de- 
fendant be added after publication, the cauſe, as 
not WW to ſuch defendant, muſt be heard upon bill nd 
any anſwer' only. 
an A bill may be amended (by order) by adding . 
ay, ſeveral tenants of a manor, in order to eſtabliſh a 
nils Wh cuſtom, Nel. Chan. Rep. 114. 
A conveyance ſet forth in a bill without date, 
amended by order. Vide Nel. Chan. Rep. 260, 


Supplemental bills. 


Upplemental bills are brought upon diſcovery 
of avy.new matters ſince the original bill and 
Oy and other proceedings had in the cauſe, 


; * 
* 
* 


your witneſſes touching ſuch new matters contained 
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in order to ſupply the defects of ſome former pre. 
ceedings when it is too late to amend the ſame, 
They are brought in aid of a decree or account, 
or to ſupply the defect of ſome former proceeding, 
but it muſt be upon new matter diſcovered ſince 
the hearing the cauſe, or pending the ſuit. 
Where new matter happens pending the ſait, and 
before or after replication, which matter is neceſ. 
ſary to be ſet forth to the court, it cannot he done 
by way of amendment; but you may of courſe 
file a ſupplemental bill; which muſt, be a diſtin& 
bill, recicing briefly the former proceedings, and 
then the new. er,, rn ob „ ets e 
Where a ſupplemental bill may be exhibited for 
diſcovery of more evidence, vide 2 Chan. Rep. 142, 
Boeve and Skipwith. G ol P 
| Where a ſupplemental bill will lie, containing 
new matter, which the party has diſcovered ſince 
the former decree; and at the ſame time a peti- 
tion of rehearing in nature of a bill of review 
praying that the former decree may be rectified in 
the particular complained of by the bill. Barnard, 
468. 10 ke at yas! 
In a bill of review a new ſupplemental bill may 
be added. Fil. 1682, Price and Keyte, 1 Vern, 
135. 5 $11} thi 

On a ſupplemental bill, the court, upon mo- 
tion, will give leave to add to the. firſt interrogs- 
tories; ſo as the new interrogatories contain no- 
thing but what relates to the ſupplement. Ord, 
Chan. 126. 

Or, I think, you may file a replication. to the 
defendant's anſwer to the plaintiff*s ſupplemental 
bill, and obtain an order that ſervice of a ſubpans 
to rejoin ret. immediate, on the defendant's clerk 
in court, may be deemed good ſervice. on the de- 
fendant; and then draw interrogatories to examine 


. gy CY 


denied the fame in bigapfwer; 1: ft 

They are brought either befote or 
Where it is after hearing, it recites the former pro 
ceedings, and the true ſtate of the cauſe, and thei 
by way. of ſupplement, adds the new matter, 
nd then: prays proceſs, as in an original eauſe. 
el. Where a ſupplemental. bill is brought after pub 


ne lication, it is irregular to examine witneſſes td a 


tle matter that was in iſſue, and not proved in the ori 

ginal cauſe, and ſuch proof not to be read. 

1. Bagnal, 1728. 12 Vin. Mr. 114. pl. 9. 
If there be no proof of the new. matter in the 

{upplemental bill, it muſt be diſmiſſed, if ſuch 


ſwer. 


* 


ing Where a ſupplemental bill is brought after pub< 
nce Wl lication, it is irregular to examine witneſſes to 4 
eti- WH matter that was in iſſue, and not proved in the 
new WW wigina! cauſe,” and ſuch proofs are not to be read. 
d in 7%. Abr. Eg. 172. c. 4—If there be no proof 
ard, o the new matter in the ſupplemental bill it 
nuſt be diſmiſſed. Bid. ¶ Vide 2 Vol. Abr. Eg. (E) 
may . 172.] 18 * 3 | 
ern, 
wo- Croſs bills. 
'OBa- | . 510 | 
vo- A Croſs-bill is a bill brought by the defendant 
Ord, agaioſt the plaintiff in a former bill depend 
bg, touching the matter of ſuch bill, or the facts 
> the BiH {et forth in the defendant's anſwer to the plaintiff's - 
ental WY original bill. ” IF 
and lt is in nature of a defence, and was firſt al- 
clerk I lowed, that the party might ſtate his on caſe 


e de · ¶ ore to his advantage, than he could by his anſwer, 
mine Miſery 382. * 7 r IL | ETAL, 


n your ſopplemental bill, in caſe the We 
after hearing, 


matter is not fully admitted in the defendant's an- 


#8 


1 
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lt muſt be brought before publication is 
on ſuch firſt bill, — not after, except the — 
in the croſs- bill will go to hearin n the depo. 
ſitions already publiſhed, — of of the'da — 
perjury and ſubornation, if the parties ſhould, af. 
ter publication of the former depoſitions, examine 
witneſſes de novo to the ſame matter before examin. 
ed unto. Vide Nel. Chan. Rep. 103. 
If @ bill is exhibited in one court of equity, 
there may be a croſs- bill in another; as if the 
mortgagor exhibits a bill to redeem in the Exche- 
quer, the defendant may bring a bill in Chancery 
do forecloſe: Per North, Lord Keeper, 1 Very, 
221. But I moſt humbly conceive that this is not 
adviſeable to be done. 

When a croſs- bill is put in, both cauſes com- 
monly proceed to be heard together, which cannot 
be if one bill be filed after publication in the other 
cauſe; unleſs ſuch laſt cul is heard on bill and 
anſwer. But if there be croſs cauſes, and publi- 
cation is paſt in both, and one of the plaintiffs o- 
mits to ſerve ſub pœna's to hear judgment, his cauſe 
ſhall not come on at the ſame time with che other, 
except the other party conſents, 

Where there are croſs-bills, the defendant i in the 
firſt bill muſt generally anſwer, before he in the 
laſt ſhall be compelled to put in his anſwer : And 
by the courſe of the court the plaintiff in the laſt 
bill cannor have proceſs of contempt againſt the 
other till eight days after his own anſwer' is put in, 
And in caſe the plaintiff in the laſt hill ſhould at 
tempt to make out proceſs of contempt, the de- 
fendant may obtain an order that he may have 4 
week or fortnight's time to put in his anſwer to the 
croſs- bill, after the defendant has put in his anſwer 
to the plaintiff's original bill. 

Earl Chancellor Hardwicke deſired it mi cbecb 
ſerved, that in all caſes of a croſs-bill, 


ter orig 
nal 
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nal cauſe was proceeded in; motion to enlarge pub- 2 
lication, ſhould be ſpecial, on notice, that court | 
might judge thereof on- circumſtances, and not of 
courſe, - as it is, where original cauſe is not 

ceeded in, for otherwiſe it would be eaſy:to delay 
hearing by this means. 2 Ve. Rep. 36. pl. 11 10 


Tv? 17 ' 3 
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HIS bill lies for the diſcovery of an eſtate by ß 
one who had title to it; as by the (a) patentee () Carey 1. 

of the goods of a felon, or of one (5) outlawed, (54) Harar. 

for outlawry is in nature of a gift or judgment to ** 

the King. So where A. (c) obtained judgment as () Vern, 

gainſt B. and the defendant, to defraud him of the 39% 399: 

benefit of it, aſſigned his eſtate to truſtees for him 

ſelf. A. may have a diſcovery, tho' it is objected, 

that this is in the nature of a foreign attachment, 

and that there could not be a diſcovery of a man's 

perſonal eſtate in his life-time. But if the plain». 

iff in ſuch caſe has not taken out execution, it will 

not be allowed. And it ſeems agreed, it would 

not lie againſt the debtor himſelf, nor to have a 
neral diſcovery from a third perſon, but only 

or particular things. Where a lighter is overſet by 

tegligence. of the lighterman, or a ſhip takes fire by 

the negligence of the maſter or ſhip's crew, theſe 

come within the reaſon of any common carrier, 

and therefore he ſhall have a diſcovery to enable 

dim to bring his action. Yer a plaintiff is not ad- 

mitted to a diſcovery without verify ing his title at 

(d) law. Treat. Eg. chap. 3. p. 123. (4) 8 Vin. 
It was determined by the late Lord Chancellor 4 $38. 

Hardwicke, that the defendant was not obliged to 1 

diſcover by anſwer, whether he be a papiſt or not; 

n that caſe on the marriage of Mrs. Pain with Mr. 

inith, a ſettlement was made to uſe of huſband w_ 

wife 
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wife for their lives, and after to the firſt and othe; 
ſons of that marriage in tail, remainder to Mrs, Pon 
in fee; who it to the defendant z and the bill 
was to diſcover if the deviſor was not a papiſt, i 
which caſe the deviſe would be void; and og ple: 
to this. bill, Lord Chancellor held, that defendant 
was not obliged to anſwer. Atk. 526, pl. 254. 
8 Vin. Abr. 540. pl. 21. in notes, 


(% Thie plea Whether a plea (e) of the ſtatute of limitations 


over ruled, 
Bunb. Rep. 
60. pl. 100. 


eſs. 


be a bar to a diſcovery, and whether the point of 
plea ought not to be conſidered firſt, 8 Vin. Arr. 
538. pl. 8. Earl of Broadalbine v. Earl of Cath- 


never allows a bill of ciſcovery in i 


of the eccleſiaſtical juriſdiction. Per Lord Hard. 


wie. "Ibid. pl. 9. Dum v. Balguy. 


- Bill for the diſcovery of a promiſſory note for 
275 J. ſuggeſting that it was given ex ſurpi caiſa, 
to ſmother and make up a-felony, Cc. Demurrer 
to that part of the bill which ſeeks a diſcovery if 
the note wete not given to make up a felony, which 
is of a criminal nature, Sc. and the demurrer al. 
lowed. 8 Vin. Abr. 543. pl. 6. Gniborn v. Fil. 
lows, & 4b. 

' Perſons who claim lands by a will or any other 
voluntary diſpoſition, having the law on their fide, 
are intitled as againſt an heir at law to a diſcovery 
of equity in deeds, relating to the eſtate, and to 


' have them delivered up, otherwiſe the heir might 


defend himſelf at law by ſetting up prior incum- 
brances, and by that means hinder the trying the 
validity of the will. 8 Vin. Abr. 551. pl. 12. Du 


* Newcaſtle v. Lord Pelbam. 


gh no bill of diſcovery will lie on penal 
ſtatutes without waiving the penalty, yet the ad- 
vantage of pleading it ſeems waived by partners in 
clandeſtine trade. Gilb. Eg. Rep. 186, 187. 


3 A cauſe 


Of Bills. 
A cauſe being brought to a hearing, where: the 


bill was for a diſcovery only, the - queſtion was, 


whether the bill ſhould be diſmiſſed, ar the canſe 
track out of the paper? And his Honour the 
Maſter of the Rolls —＋ the cauſe to be ſtruecck 
out of the paper, becauſe a bill is never diſmiſſed, 
where the plaintiff prays no relief; for the words of 


i diſmiſſion are, The court ſeeing no cauſe to re- 


lieve, Gc. Moſeley 188. pl. 98. Anon. 
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fraudulently cancelled by the defendant, and tn have 


another deed executed, the plaintiff need not make 


oath of the loſs of the deed, becauſe he could have 
no remedy. at law, though the deed was in his 
hands. Moſley 192. pl. 404. in mag. 

If the plaintiff ſeeks to be relieved in equity 00 
the matter of a deed, he muſt make oath of the 
bs of it, but por, if he prays only a diſcovery, 
ir to have it produced at a trial, or thedike, Majer 
055 = OR FN ot By 161.081 
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ILLS of are. roper in e vity,” vin 
L1.S of peage are, proper in equity,” York 
A bill ſhewing chat one commoner had reco- 
yered one chilling, or other ſmall damages, againſt 
the plaintiff for oppreſſing the common, or for 
ling the common \ where he ought not; and there» 
fore that the defendant, another commoner, m 
cept of like damages for what is paſt, to prey 
ſharges at law, is in nature of a bill o peak and 


n Firm, 308. E. . Ar. 79, 


Bill brought by one tenant of a manot, ſug eſt- 
ug a cuſtom for the tenants of the manor 
(of * he was one) to cut turfs in the mar 
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of B. to quiet him, and to have an iſloe directe 
as to the right, was the end of the bill. This 
bill is immptoper, and inconſiſtent with the nature 
and end of fuch bills, Which is, that where ſevetal 
perſons having the ſame right are diſturbed, on 
f application to the court to prevent expence, and 
(to which each of them are intitled on their {e- 
veral rights) multiplicity of ſoirs, iſſues will be di. 
rected, and one or two determinations will eſtabliſh 
the right of all parties concerned on the foot of one 
common 7 but in all thoſe bills either all 
parties join, or a determinate number, in the name 
of themſelves and the reſt, prefer a bill; but in 
this caſe one only brings the bill = the general 
right, and not on the foot of any particulat di. 
ſtinct right. Bill diſmiſſed with coſts. ee, 
C. Sel. Cafe in Chan. 74, 78. 
Bill to eſtabliſh a cuſtom in the eaſe of: From: 
mon perſon muſt regularly be founded on a trial at 
law, for when the right is ſettled it becomes a bil 
of peace. So where the city of London brought a 
bill for a cuſtomary toll for going through one of 
their gates with a carriage. 1 de murted, 
becauſe the toll was not cſtabliſhed at law, and de · 
murrer allowed. 2 _ men Abr. 172. Ps 5 ( 


* a 
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Ages 5 11 quia timet. 
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F A. being ſeized of lands in fee, grants a rent- 
1 charge Wing thereout, and after deviſes the 
e 


lands to B. for life, the remainder to C. in fee, and 


dies, C. may compel B. to pay the arrears, for : 

fear all ſhould fall on C. in reyerſion although it WM" 
was urged, that this was a remote poſſibility. Chan. 50 
Ca,. 223. we 
If A is bound for B. and has a counter bond * 


from B. and the money is become payable” on the 
original 
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eriginal: Bond, equity will compel B. to pay the 
gebt, though A. is not ſued; for it is unreaſonable 


that a man ſhould always have ſuch a cloud hang | 

over him. Per North,” Lord X. Vern. 190. | 
| | off oe es OW: ei EQ TONE + 
| 9 NOVEL bo herne £1] The 3-3 04 3 fe * 
| Billi inter pleader. (a/ u 
12 be ad. ot beer 

i IT41: & 191002 en is þ — N - briogthis 
i Bill of interpleader is where tuo or more, ner r 

claiming the ſame thing by different or ſe- tenant right 


parate intereſt, pray the judgment of the court to gun. 74 


2 a | Barnard. 
which ot the it belongs. chan. Rep, 


But that which is commonly called a bill-of in- 8. 
n epleader, is that which is exhibited by a third 
n perſon, who: not knowing to whom he ought” of 
* fighe to render a debt or duty, or pay his rent, 
3 bers he may be hurt by ſome of the (claitmafits;' 
nd therefore prays that they may interplead, fo 
. that che court may judge to whom the thing be- 
- longs, and he be thereby rendered ſafe on the pay- 
8 nent: As where two parties are pretending title 


Lone and the ſame time to an eſtate, and are 

| p haraſſing) and ſuing the tenants for nonpayment of 

ys rt. Or where a man holds ſtakes at a horſes — 

race; and the parties can't agree who won tie 
match; yet both are ſuing at law for the money; . 
ad in many other caſes the party brings his bill! 
o interpleader for claimants to interphead amongſtt 
themſel des, to whom the eſtate or money belongs, 

ont. ad to prevent his paying it twice over, and that 

the Voceedings een at lav may be' ſtaid till 
tbe title be otermided. And this he may do, 


10 whether any ſuits be actually commenced” againſt 
zh it kim in law or equity, or is only in danger of be- 
"1 k- ſued or moleſted» by the parties. But to this Boob. 304, | 
« bil he muſt annex an affidavit that he does not ex- + 386. 
bond libit. it by fraud or colluſion with all or either of 
1 che the defendants, or of any other perſon or perſons, 
ginal bur 


* 
1 
; - 
| 
N _ 


* * right; or, if the firſt plaintiff does not make him 
a defendant, then the defendant may exhibit his 


ay 
— - * 


— 


my and any of the parties, Wc. as before. 
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but only to be indemnified, and to pay his rent o 
debt ſafely to ſuch perſon to whom this court ſhall 
order or adjudge the ſame to belong. 
Sometimes a bill of interpleader is, where one 
who is not party in the firſt cauſe, ſuppoſes he ha 
ſeparate intereſt in the matter in queſtion, and 
brings his bill againſt the firſt or other defendan;, 
Praying to be relieved according to his right. 
Whereupon the firſt plaintiff makes the ſecond z 
defendant, in order to interplead and (conteſt the 


bill againſt all the other parties, and pray tha 
they may interplead, and that the court may order 
and decree to which of them the thing in demand 
belongs, and further as his caſe requires. Or, if 
there be no ſuit here between the pretenders, he, 
who has ſuits at law brought againſt him, or is in 
danger of trouble from both the claimants, may 
file his bill againſt them, and pray that they may 
interplead and that the proceedings at law againſt 
him may be ſtayed till che right be determined: 
But the plaintiff who brings ſuch bill of inter. 
pleader commonly offers by his bill to pay the 
money (a) or rent into court, for the benefit of 
ſuch party to whom the court ſhall adjudge the 
ſame za belong: And in eaſe he does not make 
ſuch offer, the court, upon application of either 
of the defendants, will order ſuch plaintiff to pay 
the money or rent into court, or the Bank of 
Englang, for the benefit: of ſuch party to whom 
t OI at the hearing of that cauſe, ſhall decree 
t £05 3009105 N 1 | 

To abillof this nature the plaintiff muſt anner 
an affidavit; that there is no colluſion between him 


. eb }8NPxwy mh. 
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If a cauſe has been beard upon a bill of inter- 
pleader, and a trial at law directed to — 
| right 


„ 
right between the defendants, there is an end of the 
ſuit as to the plaintiff; ſo that if he afterwards dies, 


the cauſe ſhall ſtill proceed, and there needs no re- 


vivor, each defendant being in the nature of a 
plaintiff, Ruled upon motion. 1 Vers, 351. [Vide 
2 Vol. Abr. Eq. (F) p. 17 3.] 


Certiorari bills, 


a ſpecial writ of certiorari is prayed, for 
removing a cauſe from an inferior court of equity, 


upon ſuggeſtion that the cauſe is out of the juriſ- 


diction of ſuch court; or that the witneſſes, or the 
defendants live out of its juriſdiction; or upon 
ſome good reaſons given why equal juſtice may not 
be had in ſuch court. So that a certiorari bill has 
ſomething of the nature of an injunction bill, as 
to the juriſdiction of inferior courts, | 

A certiorari bill was brought to remove a cau 
out of the Mayor's court, his witneſſes living out 
of that juriſdiction ; and inſerted other matters re- 
lating to an account not in controverſy in the 
Mayor's court. After examination of witneſſes, 


the defendant moved for a procedendo; and inſiſt- 


ed, that if the cauſe ſhould be heard here, he 
could not be relieved, not having any bill here; 
but a procedendo was denied, the bill containing 
other matters not determinable in the Mayor's 
court; neither can the bill be divided: But the 
cauſe, after hearing, was diſmiſſed out of this 
mw Mich. 15 Car. 2. Rich and Jaques, 1 Chan, 
4. 31. | 

Upon a certiorar: bill the cauſe is brought on to 
bearing; the court, if they think fit, may either 
lend the cauſe back to be determined in the Mayor's 
court, or detain it. It has been done both ways, 

Vor. I. * ſome- 


A Certiorari bill in this court, is ſuch whereby 
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ſometimes retained and deereed here, but oftener 
ſent back; ſometimes after publication, and ſome. 
times after a ſubpæna ſerved to hear judgment, 
Vide 2 Vern. 491. | | 
Upon motion and a certificate from the Six-clerk 
that the bill is filed, the certiorari writ prayed there. 
by will be granted by the Lord Chancellor ; and 
it is commonly directed to the Judge of the infe- 
rior court, requiring him to certify, or ſend to this 
court, the tenor of the bill or plaint there, with the 
proofs and proceedings thereon, and upon or be- 
fore the receipt of the writ, the plaintiff muſt en- 
ter into a bond, with condition, that the bill ex- 
. hibited contains matter ſufficient to bear a certio- 
rari; and the plaintiff muſt prove the ſuggeſtion 
of the bill in 14 days after the return of the writ; 
when that is done, ſue out a ſubpæna and ſerve it, 
then get the Regiſter's certificate that ſecurity is 
given, and a certificate that the bill is filed, then 
draw a brief of the bill and move for a cerlierari; 
E | which being granted, draw up the order, pals and 
5 enter it as in common caſes, and ſue out the ceriiv- 
rari and get it returned, then the bill removed muſt 
be reingroſſed and filed as an original bill, and move 
to file the certiorari, which is filed with the bill re- 
moved; this being done, you muſt draw interro- 
gatories to prove the ſuggeſtions in the certiorari 1 
bill, file them with the examiner and Examine your me 
witneſſes ; which done you muſt move or petition Will din 
to refer it to a Maſter, and the examiner is to attend 
with the depoſitions z but if it appears by the plain- 
tiff's own ſhewing in his bill below, that be lives B 
out of the juriſdiction of the inferior court, you 
may, without proving any allegation, move ot 1 
the 
bot. 
t 


petition to retain the bill removed, and have an 
order; after which the defendant muſt put in his 
anſwer, and you proceed as if the cauſe had been 
originally brought in Chancery; but if it be ne- 
1 bs: | ceſſaty 


ceſſaty to proceed upon the interrogatories, you | 
muſt get the Maſter's report; if he reports the ſug- 
jon of the bill proved, you move or petition 

to retain the bill upon the Maſter's report; in caſe 
you have not-time to prove the ſuggeſtion wichin 
fourteen days, you may, upon motion or petition, 
get an order for further time, on affidavit of the 
remoteneſs of his witneſſes, or other good cauſe; 
if the ſuggeſtion be not proved within the time, a 
procedendo may be awarded by the Chancellor to the 
inferior court, Eg. Ca. Abr. 80, 8g... | 

The certiorari bond is to be entered into by the 
plaintiff and one ſurety in the penalty of 1007. to 
the Maſter of the Rolls and the ſenior Maſter in 
Chancery. | 

Not the plaintiff, but only the defendant in an \ 
inferior court of equity, may remove-the proceed- | | 
ngs hither by certiorari. And though ſuch defend. 
ant, who is plaintiff in this court, is to examine 
1 vithin fourteen days after the writ is returned, as 
id to his proving the ſurmiſes or ſuggeſtions of his 
bn; and giving the court juriſdiction ;' yet the 
aſt other ſide is not to examine to, or publiſh any 
ve ding againſt it: But after the plaintiff*s firſt exa- 
e. nination to prove his ſuggeſtions as to the juriſ- 
0. äction, if the court retain the cauſe, both parties 
ar! Wh xe to examine their witneſſes orderly, touching the 
ur Bl nerits : And to have publication paſſed in the or- 
on Wl dnary court, | 5 ef] 


Bill to perpetuate teſtimony of witneſſes. {a} («) r 

| perpetuate 
HIS bill muſt ſhew a title to the thing where- ny of wit” 

to the teſtimony relates; and onaffidavit that get mi! 

de witneſſes to prove it are old, infirm, ſick, and in the Chan- 

een ut like to live long; or that they are going to ſea, 2 5 

ne- N beyond ſeas, whereby the party is in danger of > bi depen- 

U 2 _ loſing — 
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loſing their teſtimony, c. and therefore the plain- 
tiff, on ſuch affidavit, may obtain an order to ex- 
mine them; (and if neceffary, a commiſſion for 
that purpoſe) and a ſubpæna is to be ſerved on all 
the parties intereſted, ro ſhew cauſe, if they can, 
to the contrary. | 
In a bill for this purpoſe, if the plaintiff prays 
relief, the bill ſhall be diſmiſſed. 2 Vent. 366. 
After the bill is filed, the court, on affidavit 
that the ſaid witneſſes are old, infirm, going be- 
yond fea, Sc. if they are in the country, will, 
on motion or petition, grant a commiſſion accord. 
ing to the prayer of the bill; or if they are within 
ten miles of London, will order them to be exa- 
| mined in court de bene efſe. But more of this here. 
after, under examination of witneſſes, [See 2 Vl. 
117. See 2 Eq. Caſ. Abr. 180. * 
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ILLS of reviyor are to revive ſuits, and all 
proceedings thereon abated. 1 Vol. Abr. Eg. 

2, 4 . - $6; 43% 4 4 1 | K 
When any of the parties to a bill die, or if a 
feme (plaintiff) marries, regularly the ſuit abates; 
otherwiſe, if a feme ſole (defendant) marries per- 
dente lite, for ſuch marriage does not abate the ſuit, 
But with reſpect to an abatement by the death of 
parties, it muſt be by the death of ſuch as were ſo 
far materially concerned in intereſt, as to make it 
neceſſary to have their repreſentatives before the 
court, before the cauſe can be finally determined, 
Ik the plaintiff dies pending a ſuit, it is abated, 
and his executors or adminiſtrators muſt revive the 
cCauſe before they can proceed thereon, and all the 
-orders for the revival of proceedings muſt be ſerved 
on the adverſe clerk in court, to the end that he 
— 4 8 as may 


8 


r Am.. 


— 2.8 
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may take notice that the ſuit is revived, and that 
ſuch revivor is right, | 8 

If a defendant dies, the ſuit is abated; and if it 
is a perſonal demand againſt him, the bill muſt be 
to revive and anſwer againſt the repreſentative of 
ſuch defendant, and the ſubpæna accordingly. And 
this bill prays either an admiſſion or diſcovery of 


aſſers, from the legal repreſentatives of the dead 


party. Eg. Caf. Abr. 1, 2, 3, 4. 

It is generally held, that if the executor or ad- 
miniſtraror of the dead defendant admits aſſets ſuf- 
ficient in his hands to anſwer the demand in que- 
tion, this is good; but in ſome caſes the court 
will not allow it to be fo, tho? this rarely happens. 
Indeed, if the heir or executor ſets forth the yearly 
value of the real eſtate ſubjected to aſſets, this is 


good, becauſe the real eſtate can't run away; but 


on admiſſion of perſonal aſſets, it may be in the 

power of the party to waſte or run away with 

them ; for, in this caſe, nothing but the perſon of 
the party is at ſtake z and there may be caſes where 

two executors are appointed, and one refuſes to 

if, and the other, who is inſolvent, poſſeſſes the 

whole eſtate or aſſets. And therefore, when any 
of theſe caſes appear to the court, and where the 

party who poſſeſſes the aſſets is in dubious circum- 

ſances, it is no new thing for the court to oblige 

lim to ſet forth the aſſets in ſpecie, to the end that 
tie plaintiff may purſue and follow them, and 

know where they are, and how to be come at, - 
mien. he wants the ſame. But this rarely happens, 

und is only done in extraordinary caſes, 

f two joint tenants exhibit their bill, and one 
releaſes, this will not abate the ſuit as to the other. 
Hen. 6. ES | 

By the ſpiritual law the death of the party never 
idates any ſuit. 2 Rol. Rep. 20. 


Where a ſuit abates, the plaintiff may bring an 
U 3 original 


255 
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original bill or bill of revivor at election. 1 Ver 
393. % 5 1 
On a plea in abatement for want of proper par. 
ties, it is diſcretionary in the court, either to dif. 
miſs the bill without prejudice, or to give leave to 
amend on payment of coſts of the day. 1 Will 
Rep. 428. | 

The Attorney General of the Duchy exhibited 
an information at the relation of one part-owner 
of coal-mines, againſt the others, the relator dies, 
this abates the ſuit. Prec. in Chan. 13.— See 2 I, 
Caſ. Abr. 1. | | 

Where the teſtator had pleaded to a bill, and 
died before the plea was argued, the executor muſt 
plead de novo: For the firſt cannot be argued non. 
Micklethwaite ver. Calverly and Baker, Caſes in 
Equity Temp. Talbot 3. 

The plaintiff, his heirs, executors or admini 
ſtrators, who have the right of ſuit by privity of 
blood, or repreſentation, may exhibit this bil 
againſt the other party, his heirs, &c. eſpecially 
where the original defendant has put in a full au- 
ſwer to the plaintiff's original bill; unleſs the bill 
of revivor prays a ſpecifical diſcovery of the aſſets 
of the original defendant, or ſome other matter 
proper to be anſwered by the defendant to ſuch bill 
of revivor. 

But where ſtrangers, or even debtors to the 
eſtate, are made parties for a diſcovery of aſſets, 
they ſhall never diſcover that to- any one but to 
the executor or adminiſtrator of the party, who 
alone can recover them, (eſpecially where the ex- 


. ecutor or adminiſtrator by his anſwer has admit- 


ted aſſcts) for a ſtranger, where there is no privit 


of eſtate between him and the teſtator, ſhall neve 


ſue ſtrangers who are no ways accountable to him 


| Indeed, if the executor or adminiſtrator appeat 


plainly to the court to be inſolvent, caſes my de 
: | . found 
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found out where the court will lay their hands on 
the aſſets: But this ſcarce ever happens; nor can 
the court, ſtrictly ſpeaking, oblige. any executor 
to give ſecurity to anſwer the debts, for it was the | 
teſtator who made him his executor, and appoint- 
ed him to ſtand in his place, and if he waſtes and 
runs away with the aſſets, there is no helping of it. 

If the defendant's time-for anſwering is out, the 
court will order proceedings to be revived. So 
tho! the defendant by his anſwer inſiſts that the 
plaintiff is not intitled to revive; for this ought to 
be ſhewn either ,by plea or demurrer but if in 
ſuch caſe it appears at the hearing that the plaia- 
uf had no title to revive, he can't have a decree. 
P. Will. Rep. 348: Harris v. Pollard. \ 

An anſwer is not commonly neceſſary to this bill; but 
the defendant may for his own benefit, (altho* no 
anſwer is required by the bill of revivor) by way 
of anſwer or plea, ſet forth and ſhew cauſe againſt 
the revivor z as that the preſent plaintiff is not heir, 
Sc. That he ſtandeth not in the like caſe, nor 
hath the like intereſt, c. as in the former ſuit. 

This bill muſt purſue the firſt bill; and in caſe 
of any material difference between them, the de- 
fendant may demur, and the bill be diſmiſſed: 
But if there be any new matter ariſing by the 
abatement, as aſſets in any heir's, or executor's 
bands, the bill of revivor may pray a diſcovery, 
and a ſubpæna to revive and anſwer, in which cules 
the defendant muſt anſwer thereto. 

If an executor or adminiſtrator on a bill of re- 
vivor, by anſwer, admits aſſets, and the plaintiff, 
upon coming in of ſuch anſwer, revives his ſuit 
(which is always done of courſe, by order of court) 
and proceeds in the original cauſe upon the revi- 
vor, he muſt not afterwards refer the aniwer for 
— for this he ought to have done at 

irt, before he proceeded to revive the original 
TEES: cauſe z 
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| cauſe; and his doing thereof was an admiſſion 
the anſwer was full and perfect, or otherwiſe he 
might have excepted thereto, but then he could 
not proceed to revive till he had got over that 
point. | | | 
A bill is brought againſt a man and his wife, 
where the matter wholly concerned the wife; 
they both anſwer, and the huſband dies: Here a 
bill of revivor muſt be brought againſt the wo. 
man, for ſhe ſhall not be obliged to abide by that 
anſwer, which ſhe, together with her huſband, or 
ſolely as his wife, had formerly made; becauſe 
- the was then under coverture, and conſequently 
under the awe and influence of her huſband : But 
if the matter in queſtion remain in ſtatu quo, it is 
3 in her election, whether he will abide by that an- 
ſwer or not. | 
| Where a feme ſole anſwers, and afterwards pen. 
diente lite marries, the plaintiff may proceed againſt 
her without reviving, and the huſband: ſhall be 
bound by the anſwer ſhe made whilſt ſole ; for 
- ſhe ſhall not take advantage by her own act: But 
the huſband, in that caſe, is a party of courſe in 
all the proceedings in the cauſe ſubſequent to his 
wife's anſwer : And there is no occaſion for a mo- 
tion for an order to make the huſband a party. 
But if a feme plaintiff marries, by her own act 
ſhe abates the ſuit, of which the defendant may 
take advantage; and ſhe and her huſband muſt 
therefore exhibit a bill of revivor, and ſerve a 
ſub pœna to revive, and the time for anſwering be- 
ing out, it is a motion of courſe to revive pro- 
ceedings, &c. | 
The death of a material party, as I obſerved 
before, abates the ſuit: So does the marriage of 
a feme plaintiff, 18 Car. 2. Hambden and Brewer, 
1 Chan. Ca. 77. 8 £20 
A com- 
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A commiſſion being granted to examine wit- 
geſſes at Algiers, the plaintiff died, by which in 


amined there before notice of the plaintiff 's death; 
the examination was held regular, as well in regard 
to one of the witneſſes that was dead, as to another 
that was ſtill living. 3 Will. Rep. 195. Thomp- 
s caſe. _. | 

The death of the wife, when they ſue for what 
they have a joint right to, ſhall not abate the ſuit, 
Cary 81. for the whole intereſt ſurvived to the 
huſband. 


So if the huſband and wife ſue in the wife's right, 


may proceed. 3 Chan. Rep. 40. But otherwiſe if 
the ſuit had been concerning the wife's inheritance. 


the death of one jointenant the ſuit does not abate. 
3 Chan. Rep. 69. Secus of tenants in common, for 
aright deſcends to their repreſentatives, 

The plaintiff's death, after a bill of interpleader, 
abates not the ſuit. Ruled on motion. 1 Vern. 


351. 

Though by the death of the ceſtuy que truſt, the 
{uit abates as to him; yet if there be a decree 
z2ainſt him and his truſtees, to convey, Sc. the 
truſtees are obliged to convey, for the death of 


If ſome of the plaintiffs refuſe to join in bring- 
ing a bill of revivor, the others may bring ſuch 
bill, and make thoſe who refuſed defendants. And 


a defendant may bring a bill of revivor, as well as a 


plaintiff, 

The court will order money out of court to a 
perſon intitled by a decree, notwithſtanding the 
death of ſome of the parties. Mich. 1727. Eq. Caf. 
dir, 2. between Finch and Lord Wincbelſes. 1 | 

Cu 


* 


ſtrictaeſs the ſuit abated, but the witneſſes were ex- 


nd pending the ſuit the huſband dies, yet the wife 


Mich, 169 1. Shelberry and Briggs, 2 Vern. 249. By 


either party makes an abatement only quoad himſelf. 
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ſee Moſeley 44. where the contrary is held by Lord 


By this 


of a bill of revivor, he ſhall have the ſame advar- 


a deviſee, the deviſee cannot diſpute the juſtice or 


as the plaintiff, [after a cauſe is beard and a decre 
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A deviſee cannot revive for want of privity of 
mitted. 1 Chan. Ca, 174. 

An aſſignee may by ſcire facias; (a) Dunn ang 
Allen, 1 Vern, 283. ſed vide 1 Vern. 426. 8. (. 
Whether he may for want of priviy, guære, but 
he may bring a bill of revivor. 

On a deviſee's bringing an oak bill in nature 


tage as an heir or executor z and the defendant is 
not at liberty ro make a new defence, or diſpute the 
validity of the decree. 2 Vern. 548. 

D pon a bill in nature of a bill of revivor againſt 


validity of the decree; for then a devilee woud 
be in a better caſe than an heir. 2 Yern. 672. 

A bill of revivor may be brought againſt a de- 
viſee. Minſball and Lord Mobun, 2 Vern. 672. but 


Chancellor King. In a mutual account the defend- 
ant as well as plaintiff may revive. Stowel and Cole, 
Vide antea, Micb. 1727. Finch and Lord Winchelja, 
That the defendant in any caſe may revive, as well 


pronounced] and it there are ſeveral plaintiffs who re- 
fuſe to join in reviving the ſuit, they may be made 
defendants. 

If an adminiſtrator obtains a decree, but dies be- 
fore inrolment, the adminiſtrator de banis non may 
revive this decree within the equity of the * Statute 


Stat. it is en- 30 Car. 2. c. 6. Owen and Curſon, 2 Vern. 237. 


acted, that 
an admin 


niſtrator de bonis non, may ſue * and take execution upon a judgment had 
adminiſtrat 


in the name of an executor or 


1 think, torevive a decree by ſcire facias i is, where 
the decree is ſigned and inrolled; and where tis not 
ſigned and inrolled, a bill of revvor muſt be 


wa a vide poſt (a) (5). 
A cce- 


Df Bllls. 


A creditor admitted to eome in, may revive. 
Trin. 1702. Eg. Caf. Abr. 3. Pilt and The creditors 
of the Duke of Richmond, If the plaintiff revives 
apainſt two only, when there were three defendants 
to the original ſuit, his bill will be diſmiſſed. Cary 
78. quære. 


out reviving againſt the adminiſtratrix of the wife. 
Jackſon and Rawlins, Mich, 1690, 2 Vern. 195. 

The heir or executor of the party dying may re- 
vive. Ferrars and Cherry, Mich, 1701. 

(a) If the ſuit abates, the plaintiff may bring ei- 
ther an original bill, praying that a parallel decree 
may be made, or a bill of revivor, which revives all 
the proceedings had therein before the decree is ſign- 
ed and inrolled; but if after, it ought regularly to 
be revived by ſcire facias. Vide infra 2 Chan. Rep. 


After a decree to account, and abatement of the 
ſuit by the defendant's death, his repreſentative may 
revive. Kent and Kent, Preced. in Chan. 197. 

A bill of revivor upon a bill of revivor lies until 
the intereſt of the thing in queſtion be determined. 
Mich. 13 Car. 2. Hard. 201, Agreed per curiam, 
eſpecially in caſe of death. | 

If one be named a defendant in the original bill, 
who is yet alive, he ought not to be named in the 
bill of revivor, for the ſuit never abated quoad him. 
Hard. 201. But if named in the bill of revivor only, 


te 


cauſe he was not named a defendant in the original 
bill. Mich. 13 Car. 2. | | 

After a decree ſigned and inrolled, the ſuit is re- 
gularly to be revived by „ire facies. Sed vide 2 
Chan. Rep. 67, Though in caſe of adecree () in- 
rolled, a revivor by a bill hath been allowed good. 
1 Chan. Ca. 37, 

After a bill to redeem, and a croſs bill, c. de · 


1% 
| creed, 


Plaintiff may proceed againſt the huſband with- 


he muſt be named in every bill of revivor after, be - 


creed, a bill of revivor and ſupplemental bill. yi 


' Gilb. 186. 


A billof revivor lieth not upon a decree of a long 


ſtanding; but the party is to exhibit an original 


bill. Alſo a bill of revivor lies not to revive a de. 
cree made for coſts only. 1 Chan. Ca. 2 Chan. Rey, 


1953. But 2; if a bill of revivor will not lie upon 


decree of a long ſtanding, in caſe either the plaintif 

or defendant be living. 
After a cauſe has ſlept twelve months, there muſt 

be a ſubpæna ad faciend* attornat. 1 Vern. 172. Ste 


| hereafter Of reviving Decrees.] 


A bill of revivor may be brought either before 
or after hearing; it is ſometimes brought to revive 
only, and then *tis revived without anſwer, after ap- 
pearance, upon motion, ſuggeſting that the time for 
anſwering is out. But where it is brought to te- 
vive and anſwer, an attachment and all the ſubſe- 
quent proceſs of contempt may iſſue as on any 
other bill, if the defendant anſwer not in time. 
Bill of revivor can only be brought by the heir 


as to the realty, and by an executor or adminiſtra- 


tor as to the perſonalty, 

Where a ſuit abates, plaintiff may bring an ori- 
ginal bill, or a bill of revivor, at his pleaſure. Vern, 
463. 

Where no proceedings have been had for a year, 
the ſuir may be revived by ſubpæna ſcire facias ; and 
where you may revive by ſubpæna ſcire facias, you 
may at your election by bill of revivor. Chan. Ca. 
378. 

If there be more plaintiffs than one, and one dies, 
the reſt may proceed without reviving. So. admi- 
niſtrators, durante minore actate, or infants when 
they come of age, no revivor needful. Part of the 
matter being omitted indrawing up thedecree, a bill 
of revivor lieth to revive thoſe matters, and in this 
eaſe went to the whole decree, 1 Chan, Ca. 37. bil 

A bi 
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A bill was diſmiſſed with coſts which were taxed. 
A bill of revivor was brought ſingly. for coſts, and. 
is demurred to;/it was ſaid in this caſe, that a bill 
of tevivor was not proper, but though the bill was 
diſmifſed, yet it was not ſo much out of court, but 
that the party who was to pay the coſts was ſtill li- 
able to the proceſs of the court for ſuch coſts, as at- 
uchment, c. And here the demurrer was allowed. 

A bill of revivor was brought to revive all pro- 
ceedings, and particularly an order by conſent; the 
defendant demurred to the bill, for that it ſought to 
revive that order, whereas the feme was a party to 
it, and ſhe being married ſince her executorſhip, 
conſequently her conſent was determined; and the 
demurrer was allowed. Hampden v. Brewer, 1 
Chan, Ca. 77. RN 

After a decree to account, and an abatement by 
defendant's death, his repreſentative may revive, 
both being in nature of plaintiffs. Prec. in Chan. 
Pe band 3 4 | 
"The court may direct the ſuit to ſtand revived. 
vithout taking out a ſubpena for that purpoſe. 
Barnard. Rep, in Chan. 85. 

In caſe of abatement it is not neceſſary to re- 
nve againſt a defendant that has not anſwered. 1 
Vern, 308. 

Plaintiff brings a bill of revivor, defendant pleads 
former bill of revivor, if that plea is not ſufficient . 
for ſome ſpecial circumſtances in the caſe, the court 
il order the cauſe to ſtand revived without ſub- 
pena, Barnard. Rep. in Chan. 85, | 

Mortgagor brings a bill ro redeem, an account is 
lecreed, a report made, and diverſe proceedings are 
uad in the cauſe, and the plaintiff is ordered to pay 
colts and deliver poſſeſſion.—The defendant (the 
mortgagee) dies, the executor may revive this ſuit, 


us ate the benefit of the order for colts, 2 Vern. 
296, ns Ks 


Where 


* 
* " + 
* » 
d2 
3 , 
_ 


well as the plaintiff in caſe of an abatement. 2 Ye, 


bill of revivor. 2 Freem. 133. 


54.—1 Will. 263. 


revive. Cheeſebrooke v. Hazlewood, 24 El. 


1 


- * 


| Dt Bills. 

Where chere is a decree for a mutual account, 
inciff on his own bill may be decreed to pay the 
lance of the account, and defendant may revive 2 


= a — we 


297. A 
* n affighee cannot bring a ſcire facias to revive 
a decree, unleſs the decree be ſigned and inrolled; 
but afrerwards he may. 1 Vern. 238.—Bur'the 
Editor apptehends that he may bring a bill in na- 
ture of a bill of revivor. 

Baron and feme, in right of the feme, exhibita 
bill, and the baron dies, the feme may proceed by 


As bills of revivor are to revive ſuits, and pro- 
ceedings thereon are abated, the order for the re- 
vival muſt be ſerved on the adverſe clerk in court, 
to the end that he may take notice, that the ſuit is 
revived, and that ſuch revivor is right. Vide 2 Vi. 
Sr. Eq. 2. Note to Ca. 2. 8 

In an account both parties are actors, and either 
may revive. 1 Pill. 743. — Sele# Caſes in Chan, 


In a bill of revivor it may be neceſſary to inſert 
ſo much new matter as is needful to fhew how the 
party becomes intitled to revive. - Comyns's Rep, 

o. 2 
210 Batkbouſe and Middleton's eaſe it was ſaid, that n 
a deviſee cannot bring a bill of revivor; in this 
caſe a bill of revivor was brought, which was di- Ke 
miſſed, but without prejudice to a new bill, which 
was afterwards brought, ſetting forth the original 
bill and the former proceedings; and this bill was 
proceeded upon, and anſwered. An aſſignee canhot 


A ſuit cannot be revived in part, but the whole 
proceedings, bill, anſwer, &c. and all orders, muſt 
ttand revived. 2 Chan. Ca. 80. 

An executor (his teſtator dying after publication) 
i 


Ot Bills. = 30g 


« not Permitted to exhibit a new bill upon that 
natier whereby to make further proofs, but is to 
hold to a bill of revivor, and ſo proceed upon exa- 
minations ſo publiſhed in his teſtator's'life-time. 

An injunction bill may be revived. __ 

This bill is generally brought by a deviſee or 
purchaſor, who not being in privity with his teſta- 
tor, or vendor, cannot bring a bill of revivor; tho? 
he hall have the fame benefit and advantage of a 
decree as an heir or executor, and the defendant ig 
not at liberty to make a new defence. = 

Upon a bill in nature of a bill of revivor againſt 
; deviſee, the deviſee cannot diſpute the juſtice or 
rlidicy of the decree, for then a deviſee would be 
n a better condition than an heir. - 

He who claims only as heir by proviſo, or per 
{armam doni, cannot revive, but muſt bring his ori- 
zinal bill in nature of a bill of revivor. Ozbourne 
1. Upper 1721. Wingefield v. Whaley 1732. MS. 
Rep. 4 Vin. Abr. 432. pl. 17. | 

Bill of revivor may be taken pro confeſſo, againſt 
n abſconding defendant, under Stat. 5 Geo. 2. 
6,25, See 3 Tr. Att. Rep. 690. pl. 260. 

On bill of revivor, plaintiff cannot diſpute de- 
tree, though defendant may. 2 Vez. Rep. 232. 

There cannot be a bill of revivor for coſts alone, 
n caſe party, intitled to them, dies, before (1) 
bey are taxed, By Earl Chancellor Hardwicke, 
de Caſ, in Chan. 21, 54. See 2 Vol. 119. 


Bills of review, 


Bill of reviewis after acauſe is heard, and the | 
decree ſigned, complaining of ſome error in 
bn, or miſtake appearing in the body of the decree; - 


1 


(2) For if bases tdi, there may, 
or 


304 


diſcovered at the time of making the decree. 


cellor, (tho* commonly on petition) which is ge- 


cCan in no caſe ſer aſide this decree, or obtain relief 


. thod for a vexatious perſon to be oppreſſive to the 


all decrees are to be inrolled from the original pro- 


Df Bills. 
or when ſome new matter is diſcovered that was ng 


For exhibiting of this bill, you muſt obtain a 
order, either on motion, or petition, to the Chan- 


nerally on depoſiting fifty pounds with the Regiſter, 
And there muſt be an affidavit annexed to the Peti- 
tion. : [See more hereafter.) 
Ruled by Talbot Lord Chancellor, that if a de. 
cree be obtained, and that decree inrolled, ſo that 
the cauſe can't be reheard upon petition, the party 


ainſt it by an original bill; for then the decrees 
of the court would be oppoſite and contrary one to 
the other, which would breed the utmoſt confuſion; 
Wherefore, the only remedy in ſuch caſe is by bill of 
review, which muſt be either for error appearing on 
the face of the decree, or upon ſome new matter, az 
a releaſe, receipt, &c. proved to have been diſco- 
vered fince; for unleſs this relief were confined to 
ſuch new matter, it might be made uſe of as a me- 


other ſide, and for the cauſe never to be at reſt, z 
Will. Rep. 371. Taylor v. Sharp. 

The bill of review is in nature of a writ of error 
at common law; it recites ſhortly all the proceed- 
ings with the decree; and here it is to be noted, 


ceedings; they are not inrolled from the Regiſter's 
recitals of the decree, becauſe the Six-clerk certifies 
he has examined them with the records, and that 
they agree together, | 

The bill of review is to aſſign proper errors aguinlt 
the decree and proceedings; it muſt be error app 
rent upon the face of the record, ſince the court 
can't judge beyond that. If any new deed is founq n 
out, or a new diſcovery, ſince the hearing, whic 
the party had not knowledge of at the hearing, 20 


Ok Yluls. 
kasſince chen cometo the knowledge e 
annex an affidavit af the matter, We 1 an anſwer 
hom the adverſe party; gd he 
his bill of feview, terve the, party wid i Alpena 19 70 
fevivendum. 

The party; gentrally Wee pats. in the oh 
demurrer, that there is no error in; the decree 3, 5 
rely anſwers; unleſs ordered by the coùrt. 

Bill of review cannat be brought, upon, FM 
(1) ſigned and inrolled, for new and. ſupplementa al 
matter in bring, at time of making dere, hut di 
covered and come to knowledge (2) afterwards 
xichout leave of court, and depoſiting 303). 

There was once a. precedent where ſuch a decree 
vs allowed, though the party had ſince the decree 
come tothe knowledge, of two letters, Which ſcetned 
to overthrow the decree, and all the proceedin 
depending! thereon ; and the court in that calc, 
would not put che pyty to anſwer to thoſe two let- 
ters, but allowed the demutrer, The reaſon _ 
in this caſe was; that tha party might Wh: 10 mw 
put cheſe two letters before the heating, 10 
had them in his; euſtody; apd if e 
hould take place, it might overthrow all the decrees 
n the court; andiif thisfhould be allowed as a pre- 
tedent, a man might take up his defence when he 
pleaſed, whereas His whole defence ought. ro be 
nade at once, and before the hearing. , It was ſaid 
te lords reverſed chat allowance of de dan. 


* * 
et mieten J. 


P 


— * e 7 ö 
(1) In Earl Chancetlcs Hardwick" time, if Jovrde' bad not _figned 
nd inrolled ; ſupplemental bills, in nature of bills of review ge, were 
det, without leave of court, or depoſit ; and then petitioned 10 reheaf or 
meal ; his Lordſhip made an order to put theſe improper bills. of 'review 
{wich he abſeryed were growing into aboſe, and. ſeveral. of them brought 
ke ration) under like reftraint as le aring petitis n fer reticare | 
R al, eg former property oe out, | n 


. ez, p 3 
00 2 Ver. — 598 
(3) 2 Vez, Lei 


be added. 1 Vern. 135. 


362 + 
Charitable uſes. Chan. Ca. 388. 


ſtion. Pern. 26. 


| "Chancety; and upon the petition of the appellan 
to examine witneſſes. in the gauſe, it was rejeftet 
and the Petition diſmiſſed; the appellants the 


or demur on the errors in it, without coſts on dart 


*% 


Ok Bills. — | 
and ordered the party to anſwer the bill of teien 
Vide tbe raſe of Henriques and Jacobſon. 

The demurrer being ſer down to be argued, 1 
court proceeds to affirm or reverſe the decree, ang 
the prevailing Parry takes the gol. depoſit. 

Forgetfulneſs or negligence of parties under: ng 
incapacity, no foundation for a bill of review, 

No objection to bè made upon a bill of reviey, 
that is not aſſigned for error. Watkins yer Pri 
1718. 4 Vin. Abr. 414. pl. 6. 

In a bill of review, a new ſupplemental bl may 


Objections to a Maſter's report cannot be ag 
ed for error upon a bill of review. 
Bill of review cannot be brought after twenty 


1 


years, though error appear in the decree. Chan, 0. 


No bill of review on a e on the Natur F 


Infant may bring a bill of review. Chen, Ca. 384 
. Plaintiff allowed to bring a bill of review with 
out paying coſts in the original cauſe, he ſwearing 
he was not worth 40/. beſides the matter in que- 


Plaintiff not allowed to wi a bil] of revien 
_ unleſs he would perform the decree, or would ſwea 
he was unable to do it, and would ſurrender. himſe 
to the Fleet, to be there until the matter of the bi 
of review was determined. Vern. 117. 


Fine and non-claim, is a good bar to 2 bill bd 1 


 FevIew.-...a:1ea8..190. 
.*Appeal.co.the Houſe of Lords from a decree 


brought a bill of review, and it was reed thatt | 
defendants ſhould either anſwer the bill of revies hab 


Dt Bulls. | 
her de 3 and the benefit of the order of diſm qʒon 
by the Lords was ſaved to the defendants, Finch 


F Fed} BS is ; re 
15 a bill of review you may have a new ſupple/ 
mental bill. 1 Ferm 1333. 

Bill of review and error aſſigned in the decree 
Plea and demutrer thereto - Demurrer in part al- 
bwed, and in part over- ruled. Finch 36. 

Bill of revie ve not allowable on a decree of com- 
miſſioners of Charitable uſes; examined in Chan- 
cery, and confirmed in part, and altered in part. 
do certified on reference out of Chancery to Sit &. 
Crew, C. J. Sir John Walter, C. B. Sir . Jenes and 
Fir George Crook, — And Jones ſaid, So it is upon 
decret made upon the Sat. 37 H. 8. (tythes in 
Indon) by the major part, and confirmed by the 
Chancellor. Cro, Car, 40, 350, 351+ [See 2 Eg. 
C, Abr, 173.] ane r 


Billi original after decrees. 


N original bill may be brought to execute ot 
confirm a dectee; or to carry an act of Par- 
lament into execution, or to revive or inforce the 
performance of decrees;” A decree has been ex. 
ned by original bill, upon a matter ſubſequent 
b the decree; but may not be explained on a mat - 
precedent to it. And this bill lies to put a pe- 
bd to a temporary deeree, &c. After a decree for 
yment of lands, a ſecond bill may be exhibited 
or the mean profits, and for farther aſſurance, c. 
A feme covert, after ſeparation from her buſ- 
and, had a decree for alimony, which decree was 
firmed on a bill of review; but the huſband 
King willing to be reconciled to his wife, and to 
dNabit with her, exhibited an original bill to ſer 
ide the decree ; and it was held by Finch, Lord 
Ketper, aſſiſted by North, Chief Juſtice, to be a 


X 2 proper 


30 k Bills. | 
proper bill. 1 Chan. Ca. 250. | Where it is ſaid to 
ave been reſolved; that where a decree is tempo. 
rary, or for ſpecial ends, an original bill lies, to 
ſnew that the-purpoſes of the decree are fatisfieg, 
and to put a period to it. Vide 2 Chan. Rep. 128, 
An original bill to execute a decree of lands 
againſt a purchafer, who claimed under parties 
bound by that decree, has been allowed good on 
demurrer put in by the defendant. 1 Chan. Ci 
"if a bill be brought ta have the benefit of a for. 
mer decree, the plaintiff cannot examine witneſſes, 
much leſs the ſame witneſſes to the matters in iſſue 6 
in the former cauſe; but on ſuch a bill the coun WM ir 
may examine the juſtice of the former decree; bu © 
then it muſt be by proofs taken in the cauſe where of 
in that decree is made. Per 'car*, 2 Vern, 1008 th 
Vide 1 Chan. Ca. 45. where it is ſaid, that no on hi 
ginal bill ought to be brought to explain a decree, Wi th 
on any matter precedent to the decree. do 
A decree cannot be ſet aſide by an original bil bo 
- ynleſs in caſe of apparent fraud. Caſes in Eq. Tel 
Falle gan ing 7 30. 5 09498 f 
An original bill, barely in nature of a bill of 
vivor, to revive or inforce. former proceedings, an 
not more comprehenſive than a bill of revivor oni — 
does not open the firſt decree to have it looked ini 
but if it be to enforce a decree, or carry it fart ! 
then it opens the cauſe. Paſcb. i706, Yare a not 
Werdall. Eq. Caf. Abr. 8g ·e· ZU. 1 
| After a decree inrolled the party can have no carr 
*  lief by an original bill. 3 Will. Rep. 371. [Vivo 
_ 'S Vel. Ar. Eg. (H) p. 177,] 1 
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and other proceſſes to inforce appearances ; 
with, ſome obſer vati ons en e in ge- 
neral, 


FT ER the bill is drawn, ingroſſed, &c. 
according to the inſtructions before given, 
it is to be carried to a clerk in court to be 

fled ; who firſt enters it in his cauſe- book, and then 
in the general bill · book, at the weſt end of the of. 
fice, after which he marks it at the top with the day 
of the month and year, and ſubſcribes his name at 
the bottom on the left ſide, and then delivers it 

his Six-clerk, if in his ſtudy, to be filed; but i 

te Six-clerk be abſent, he puts it over his ſtudy 

door, and the Six-clerk, haying e it alſo in his 

book, files it. N 
This being done, the clerk in court or ſolicitor 

makes out a ſubpæna note thus : 


Subprena C. D. Gent. to * in | Chancery ret, | 
— the ſuit of A. B. Eſq; 1 20 1 


Teer muſt put his name at the bottom of the 


"This being entered in his ſubpoena book, is to be 
arried to the ſubpoena office with 4 5, if but one or 
two defendants names, but if three defendants 
umes, you pay 45. 6d. upon which they make out 
the ſubpoena, and get it ſealed, after which it is left 
u the clerk in court's ſeat by the bag · bearer of the 
dice: or if beſpoke by the ſolicitor, it remains in 
tte office for him to ſend for or fetch it. 


X 3 b Note; 
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Ot Pꝛoceſſes and Pꝛoceedin gs 


Note; a man and his wife are reckoned but one 
defendant i in a ſubpoena, and no more than three de- 
fendants can be put into one ſubpoena. 

A ſubpoena. is a writ by which: perſons are called 
or ſubpœenaed into Chancery to anſwer a bill, where 
the common law hath provided noordinary remedy: 


And it is che firſt and leading proceſs of 7 court. 


M publications ſetting down nas and bear. 


8 Ing. 


UBLICAT ION and hearing of the cauſe, 
| Are not to be of one Term, unleſs by Nit 
order. . 

Where a rule is given to paſs publicition; 29 2 
order to enlarge it obtained, then publicationi is ſaid 
to paſs by order. 

very ordinary rule expires that day ſe? o-night 

A rule is founded on ſome general order, or 
courſe of the court, and iſſues without motion or 
petition. Chan. Ca. 326. ON, 

When a cauſe is ſet dot upon depoſit Itions, you 
muſt ſhew the ſame to the Six-clerk, (if ſet down 
with him) and acquainthim when publication paſſed, 
and whether by rule, order, or conſent; and if the 
ſame is ſer down the Term publication paſſed, you 


muſt ſhew the order for that purpoſe. 


All parties may have recourſe to the Regiſter's 
book without fee, to ſee how the cauſe ſtands, that 


they may be ready at the day of bearing; for it no 


body attend when it is called, it will be fruck out 
of the paper. oY 
If the plaintiff can proceed t: to a bearing, without 


| proof, on bill and anſwer, it is the beſt, provided 


there be a ſufficient matter for the court whereon 
to ground a decree.” But if on hearing, the court 


is of opinion there is, not a ute foundation for 
a decree 


* 
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1 decree, they will either diſmiſs the bills ot give. 
leave to reply, on payment of coſts. 

where a plaintiff proceeds ſo far as to proof, and. 
upon the hearing it appears that he. might have had 
full relief upon bill and anſwer ; notwithſtanding. 
he is to be relieved in the ſame cauſe, he ſhall pay. 
coſts to the defendant. 

A note of all cauſes, Ec. ſet down for heating, 
i to be fixed up in the Regiſter's office two days 
before the ſame are appointed to be heard. Ord. * 
Lord Clar. N 


Form of a ſubpœna to anſwer, 


EORGE the third, by the grace of God, of 

Great Britain, France, "ad Ireland, King, defender | 
of the faith, Fc. To A. B. C. D. and E. F. greeting. 
For certain cauſes offered before us in Chancery, we 
command and ſtrictly injoin you that laying allother 
matters aſide, and notwithſtanding any other ex- 
cuſe, you perſonally appear before us in our ſaid 
Chancery the day of inſtant [or next. 
alving] whereſoever it ſhall then be, to anſwer con- 
eraing thoſe things which ſhall be then and there» 
objected to you, and to do farther and receive what 
ur ſaid court ſhall have conſidered in this behalf; 
and this you may in no wiſe omit, under the pe- 
ty of one hundred pounds: And have there this 
wit, Witneſs ourſelf at Weſtminſter the day 
f in the — year of our reign. at 


Nee; The indorſement on the writ is thus: By 
tbe court to anſwer at the ſuit of G. K. 


To each of theſe ſubpzna's containing more 
hames than two, there are two labels or ſmall ſlips 
of parchment, containing all the defendants and 

X 4 | | the 


* "=> 
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the plaintiff's name, and the day of appearance, 
Sc. And there cannot be above three defendants 
names in one ſubpena. But as hoſband and wife 
are accounted but as one perſon, ſo their names are 
- alſo accounted but as one Tou muſt take care, or 
rather the officer of the Subpæna office, who makes 
out the ſubpæna, ought to take — care, that there 
be no miſtake in the body of the /ubpena; for if 
there is, and any of the defendants find it, he may 
take advantage of it, and refuſe ro appear to the 
plaintiff's bill; and if proſecuted for want of an a 
pearance, he may refer the ſervice of the ſubpæna for 
irregularity, and obtain coſts ; and the officer of the 
Subpæna office who made out the ſubpæna is in ſtrid- 
neſs liable to pay thoſe coſts. - 
A ſubpana to anſwer is returnable immediate 
when the defendant lives in town or within ten 
22 miles; and on an (a) affidavit made and filed there- 
may ſue of, you may either petition or move for an order 
a ſubpers for a ſubpgna returnable immediately againſt the de- 
immediate fendant, and then carry your order and precipe for 
”” Gen ef a ſubpoena ret. immediate to the Snbpoena office for 
. the court, ſüch ſubpoena to be made out: But theſe ſubpoend's 
Glasl ada. are ſeldom made out but in Vacation time; for in 
vit, becauſe Term time it is needleſs to have it returnable inme- 
ſumed al- mediale, for it may be returnable any day in Term. 
Ways to at- | 0; 8 30 08 


Mr. Solicitor General moved for a ſubpoena re- 
turnable immediately againſt Mr. Huggins, (who 
was committed to Newgate for murder, of which he 
was indicted, and a ſpecial verdict found, but not 
yet argued) and that ſervice of it on the turnkey, 
or keeper of Newgate, might be good ſervice, be- 
cauſe his ſervant had denied them acceſs to him. 

; Lord Chancellor King. 
No proceſs can be ſerved on a priſoner committed 


at the ſuit of the crown, without leave, * 


to infoꝛte Appearances, &. 
he once appears, you may go on againſt him ; hut 
zs | an one of the com miſſioners of Oyer and Ter- 
miner, before whom he was tried, I will make an 
order, that the kee per of Neugate ſhall admit you 
in, to ſerve the 2 Mr. M- ei 00. 
7 Pl. 1262400834 03 of 


if the defender lines in a the ane bur 
Between A. B. plain tiff 
* C. P. defend. ne 

A B. the plaintiff i in this cauſe maketh oath, 


that the defendant C. D. lives i in Friday-frect 
(or other place) in the city of . 


0 "Sworn, Se. 6 


But if the deferiddat lives 18 Londen, then the 
affidavit is thus: 20 " 


A B. &c. maketh "ry that he Mins 0. D: 
lives at, Sc. which ſ aid Place i is e — U 
miles diſtant from London. 2 


For a petition for a ſubpæna beak immedi- 
ately, vide petitions. 

And where there are many plaintiffs all of them 
need not be named either in the procipe or writ, 
but only ſay, at the ſuit of the fitſt plaintiff and 
othersz or if there be two plaintiffs, ſay the firſt 
plaintiff and another: But all the defendants are to 
be named. 


When a ſubpoena is returnable on the laſt day of 


the Term, and the ſubpoena ſerved that day before. 


the riſing of the court, if the defendant lives twenty. 


miles or more from London, he has eight days after 
to appear in and no more; and if ſerved in London 
or within ten miles thereof, he has but four days to 
appear in; and a defendant living twenty miles o 


may have a commiſſion to take his anſwer in the 


country, teturnable the firſt return of the bext 
Term; 


P4 
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Term; but living in London he has eight days ex. 
. clufive from the day of his appearance to anſwer, 
- Upon a ſubpæna returnable immediate the 
is bound to appear in four days after ſer vice of the 
ſubpena, and if he does not anſwer in eight days 
after appearance, then an attachment may imme. 
diately after be made out againſt him. And here 
it may not be amiſs to obſerve, that there muſt be 
fifteen days between the teſte and return of every 
proceſs of contempt after the ſubpæna; that is, 
where the defendant cannot be arreſted on ſuch 
proceſs; for where you atrelt the defendant on ſuch 
proceſs, you may make that proceſs returnable when, 
and as ſoon as you think fit. 

A ſubpæna may be made returnable and ſerved 
the ſame day on which it is ſealed; but it muſt bs 
ſerved before the court riſes, otherwiſe it is not 
good ſervice, and the defendant is not bound to 
. oj eos ur ohh ot 93,45 a2 

It muſt be ſerved before noon of the laſt day 

of the return; and is good ſervice in the night, if 
before the return, or on a Sunday, if the ſubpoena be 
not returnable that day. ht | 
When the buſineſs is done at a General Seal, you 
Pay as afareſaid.;. bur if it be at a Private Seal 
(vhich in caſes of great importance may be neceſſa- 
ry) you pay two guineas for opening the Seal, over 
and above the fees of the writ; but you pay no 
more than 3 5. 6 d. extraordinary for ſealing every 
common writ, where a Private Seal is obtained on 
any extraordinary. occaſion, for ſealing a commil- 
ſion of bankruptcy, or the like. fins 

This writ is to be ſerved before the return there- 
of, either by delivering the writ itſelf under ſeal to 
the defendant, or by ſhewing him the ſame under 
ſeal,and delivering him the label thereof. And when 
there are more perſons than one in the ſubpoena, it is 
uſual to have a label, which is always perſonally 


ſerved 
; E 


Err 


> 
- 


8 88 . 


to inkoꝛte Appentantes, &c. 


ſerved on the firſt of the defendants you can meet 
with, and the body under ſeal ſne wn to him: And 


t there be three defendants, you have two labels to 
your ſubpoena, and the next defendant you can meet 


with, you muſt alſo perſonally ſerve with the other 


of the labels, and alſo. ſhew him the body under 


ſeal; and then the body of the ſubpoena under. ſeal 


may either be delivered to the laſt defendaar, or it 
may be left at his dwelling-houſe with one of his 


family, or with the maſter or miſtreſs or ſervant of 


the houſe where the defendant lodges. And the 
body of che writ under ſeal muſt always be ſhewn to 
ſuch defendants as are ſerved with labels. 

A. that ſerved the ſubpoena depoſed, that he hung 
the ſame upon B.'s door, and within half an hour 
after ſaw him abroad with a writ in his hand, which 
he ſuppoſed to be the ſubpoena, Attachment 
awarded, and B. committed to the Fleet for his non - 
appearance. Cary's Rep. 57. Richers and Slillman. 
'Tis conceived that the label ought tobe left with 
the party himſelf, and that the leaving thereof with 
his wife, or ſeryant, has been often doubred whether 
it be good ſervice or not; but any neglect of this 
kind ſeems to be ſalved by the parties ſubſequence 
appearance, 


Afedavit of ſerving a ſubpœna to appear. 


Between A. B. plaintiff, 
C. D. defendant. 


K of #4. makethi ouch, iht this. enema 
did on the — day of laſt paſt, ſerve 


the defendant C. D. with a ſubpoena, iſſuing out of 
and under ſeal of this honourable court, by deliver- 
Ing the body of the ſaid ſubpoena under ſeal, as 

toreſaid, unto L. the wife of the ſaid W 
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left out, the 
affidavit will 


be good, 
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C. D. at“ his the ſaid C. Di houſe or uſual place 
of abode, ſituate in Flew-Streer, London; by which 
ſaid ſubpæna the ſaid defendant C. D. was com. 
manded to appear in this honourable court the 
day of — — at the ſuit of the above. named 
plaintiff, as appeared unto this deponent by the la. 


- 


bel of the ſaid ſubpoena, © 


Affdavit of ſerving a ſubpœna on the day of 
CA IRE return. 
Between A. B. plaintiff, 
C. D. defendant. ON 


G H. of, &c. maketh oath, that he this deponent 

did, about the hour of ten of the clock in the 
forenoon of the——day of —— perſonally 
ſerye the defendant C. D. with a ſubpoena, iſſuing 
out of and under ſcal of this honourable court, by 
leaving the body of the ſaid wre with the ſaid 
defendant C. D. under ſeal as aforeſaid ; by which 


_ ſaid /ubpoeng, &c, (as in the former.) 


Where ſeveral defendants who are inſerted in one 


ſubpoena are ſerved, the affidavit is thus: 


Between A. B. — — — — plaintiff, 


<1 C. D. E. F. and G. H. defendants. 


B. of, Sc. maketh oath, that he this deponent 

* did on, Cc. perfonally ſerve the defendant 

C. D. with a ſubpoena iſſuing out of and under ſeal 
of this honourable court, by delivering unto the 
faſd defendant a label of the ſaid ſubpoena z and this 
deponent did at the fame time ſhew unto the ſaid 
defetidant the body of the ſaid /ubporna, ſo under 
ſeal as aforeſaid 5 and this deponent did alſo on the 


ſame day deliver another label of the ſaid ſubporns 
to tlie defendant E. F. and at the ſame time ſhewed 


4 him 


TSS TH Hh . , ß . 
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bim the body of che ſaid jubpoena ſo under ſeal as 
aſoreſaid; and this deponent farther. ſaith; chat he 
did on the day of ſerve the uther de- 
fendant G. H. with the ſaid ſubpue na, hy leaving the 
body of the ſaid ſubpoena ſo under ſeal as aſoteſaid, 
at the dwelling-hauſe of the faid defendant G. H. 
with a perſon who informed this deponent hie was a 
ſervant to the ſaid defendant G. H. by which ſaid 


ſubpoena the (aig defendanta were dire ed to appear 


in this honourable coutt the —— day of 


at the ſuit of the ſajd . B. as appeared to this de- 


ponent by the label of the ſaid ſubpoena. 


A. B. „A * — | Sworn, Se. | 


It has been held good ſervice (if a perſon keeps 
the door of his houſe ſhut; and refuſes to open it) 
to leave the writ under ſeal hanging upon the door 
of the houſe, or to put it into the houſe under the 
door, or within the windows); but none of "theſe 
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are good ſetviee, unleſs it can be proved that fuch 


ſubpoena afterwards came to the vr gm Loom N 


and that he was in the houſe at that time; or ha 
notice of it, Sc. and if the defendant cannot be 


found, or be! beyond the ſeas, on affidavit theteof, 


if the bill is (to be relieved againſt an action at com- 
mon law, then the court will, on motion or petition, 
grant an order that ſervice on his attorney at law, be 
deemed good ſervice of the defendant; and ſuch 
order and ſubpoena being ſerved on ſuch attorney, 
be is bound to appear; and if he refuſes, om an affi- 
davit being made of ſerving ſuch attorney at law 
vith ſuch order and ſubpoena, and the affidavit be- 
ing filed, you may make out an attachment agait 

the defendant for want of an appearance, and there- 


upon move the court for the common inunction to 
ſtay the defendant's. proceedings at common law 
againſt the plaintiff, which is granted of courſe; 
io where a ſubpatua is had againft the huſband _ 

wife, 


Ok Paocefſes and Pꝛoteedings 
wife, ſervice on him alone, and giving notice of its 
being againſt him and his wife, is'good as to buth, 
If a ſubpoena; be ſerved on the ſame day on which 
it is returnable, if it be before nobn, or at any time 
before. the riſing of the court, the ſervice is good 
| And if a ſubpoena be ſerved the ſame day on Len 
it is ſealed, if it be before the riſing of the court, it 
is alſo good. | The defendant being duly ſerved 
with a ſubpoena, and not appearing, upon an aff 
davit thereof, an attachment may be iſſued em 
him; the form of which is as gangs 


A109 G I as 


Ge ORG E the thitd, by the grace of God; of 
Great Britain, France, and Ireland, King, de- 
fender of the faith, and ſo forth, To the Sheriff of 
Me ai We, command you to attach 
—. ſo as 5, feds him before us in our court of 
Chancery vhereſoever the ſaid court ſhall then 
be, there to anſwer to us as well touching a con- 
tempt which he, as it is alledged, hath committed 
againſt us, as alſo ſuch —1. matters as ſhall be 
then and there laid to his charge; and farther. to 
| perform, and abide ſuch order as our ſaid courtſhall 
make in this behalf: And, hereof fail not, and bring 
this writ. with. you. Witgeſs ourſelf at Weſtminſter, 
the day 0 — in Women rer ot, eign. 
7 24" 1118-67 
To the W of thirrit, e ae right hand 
ſide, put che ſurname of the Maſter of the Rolls 
and. the, Six-clerk in whoſe. diviſion the writ' 18 
made out: And indorſe your writ, By the court, at 
the. ſuit of A.B. for want of an appearance, or for 
want of an anſwer. And about the middle of the BY n 
back of the writ put the ſutname of the "_ in 
| a 5 that makes out the writ. q:; de 
e Lou may move the court, or petition his 
Honour 


1 
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Honour the Maſter of the Rolls, to have it return - 
able immediately if the defendant. lives A ten 
miles of London. The ſame affidavit will do as 
for a ſubpoena returnable immediately z bur for a 
petition, vide under that head. 

If a non eſt inven/us is returned by the Sheriff, : 
proclamation directed alſo to the, Sheriff, iſſues 
ozinſt him; the form of which is as follows. viz. 


The writ of proclamation fed pie bg 


620 RG E the third, by the grace of God, of 
Great Britain, France, and Ireland, King. de- 
fender of the faith, Fc. To the Sheriff of ——, 
greeting. We command you on our behalf, to 
cauſe publick proclamation to be made in all places 
within our bailiwick, as well within liberties as 
vichout, whereſoever. jou ſhall think it moſt con- 
venienc, that '4 B. do upon his allegiance, on 
'_— —— perſonally appear before us in out court Her put 
of Chancery, whereſbevet it ſhall, then be: And Tu 
nevertheleſs, in the mean time, if you can find the 
ſaid A. B. to attach him, ſo as to have, him before 
us in our ſaid court, at the time before mentioned, 
there to anſwer to us as. well touching a contempt, 
which he hath, as it is alledged, committed againſt 
us, as touching thoſe things which ſhall be then and 
there laid to his cHtarge, and farther to perform and 
abide ſuch order as Our ſaid court ſhall make in this 
behalf: And hereof. fail not, and bring this writ 
vith you. Witneſs ourſelf at einige, the 
day of —— in the.—— year of our reign. _ 
To this vrit ſubſcribe the ſurname of the Maſter 
of the Rolls and Six- clerk; and indorſe it (as be- 
fore) with the clerk in court's ſurname about the 
middle of. the back of it. 
This writ being alſo returned non eft inventus, aud 
defendant ſtanding farcher in contempt, a com- 
-- miſſion 
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viſion of rebelfion. may We 19 85 og: the 


| form uh which js Ls follows, » vim © 


; 7 4 
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„mom 2 þ 


1 Nun Gelee, 3 


0 . E the third, by rhe grace of God, of 
Great Britain, Franke, and Irland, King, de. 


An 


fender fake faitb, Fe. To 4. B. C. D. E. 1 


and G. H. greeting. Whereas by publick p 
clamations he ** ad Irv by che Sheriff of 
ddleſex in divers plac that county, by vir. 
tho Ke 9 515 Atrecked, H. B. Bark i been 
comma 5 2 aNee perſonally to ap- 
59 wa: © our bburto hancery at a certain 
day now paſt; yet, he hath' manifeſtly contemned 
| our | ſaid command : "Therefore we command you, 
Joint] y and ſeverally, to fo tach, or Tauſe the ſaid 
A, B. to be attached, whereſoever he ſhall be found 
vichin our Kingdom of Great Batain, as a rebel 
and conemner, of our Ms. ſo as you have him, 
or cauſe him to be before us in Our ſaid court, on 


— whereſoever it mall then be, to anſwer to 


us as ell 8 the laid cont mpt, as alſo ſuch 
my as mall be en and there objrcted againft 
him and ts. orm and/abide ſuch order 
48 (aid ake in this behalf: And 
dere fall Nog, We alſo hereby ſtrictly command 
41 and ſinguta; Miyors „Sheriffs, Bailif Conſtz 
ee d Sther out o cers, and loyal 755 and 
Ude whomfoever;' 5 well within liberties as 
E 11 proper means diligenty 


| 5 that they g 
aid and alntt you, and every one of you, in all 


things 1 in 12 execut! l of the premiſſes: In teſti 


mogy whereof we have cauſed theſe gut letters to 
be made patent. Witneſs ourſelf at Veſtminle 
this day of in the Fear of our reign. 


To this writ ſubſcribe the Maſter, of the Rolls 


and Six-clerk's names as — and indorſe 2 
y 


A 7 * 
99. 


3 


to intoꝛce Appearances, &c. - 

fly the court. A commiſſion of rebellion, for want 
of an appearance, (or for want of an anſwer) ar 
ihe ſuit of C. D. And towards the. bottom put the 
bix-clerk's ſurname, and after that the clerk in 
enn 

When you have made out the commiſſion of re- 
bellion, you muſt take two docquets thereof; one 
upon a half-ſheer of double ſix · penny ſtamped pa- 
per, and the other upon half a ſheet of paper un- 
{tamped : the form of which docquets are thus: 


C. H. jointly or ſeverally to attach J. X. defendant, 
for want of an appearance (or for want of an anſwer) 
it the ſuit of L. M. plaintiff, returnable . 
Wicneſs the King at Weſtminſter the day of 
in the—— year of his reign, | 


Here put the Maſter of the Rolls and Six-clerk's 
names ; after that fold it pp as you do an order, 
nd on the back of the dacquets write at the top, 
Commiſſion of rebellion, M. againſt K. and towards 
the bottom, the Six-clerkFand clerk in court's ſur- 


rt WW rames ; and then give both theſe docquets, with 
0d ihe commiſſion, to the bag-bearer, who, will get 
ad at docquet that is ſtamped ſigned by the Lord 
1 Chancellor, and after that leave it with the clerk of 


the Hanaper office, and the other left with one of 
lie entring Regiſters, who marks the docquet 
lamped with an intratur, before it be ſigned by the 
ord Chancellor. pts 
If the defendant ſtands farther in contempt, then 
n a von eft inventus returned by the commiſſion- 
n, the court may be moved for an order for a Ser- 
pant at arms; and if he cannot be taken upon the 
Kreant at arms's certificate, a ſequeſtration may 
Rilſued againſt him, upon moving the court for an 
DL. Io T order 


HE King, and ſo forth. A commiſſion of The Sheriff! | 
rebellion directed to A. B. C. D. E. F. and #—— 


: "2 * 44 
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ot Pꝛaceſts aud Paceediags 


order; Wei ren pad SerJeant at arms“ 


certificate, is always granted of courſe ; the form 
of which ſequeſtration is as follews, viz. 


Here 
name the 
cummiſſion- 
ers that ate 


ſequeſtra- - 


tors. 
Sv +, 


Bs © Sh # 3 


commanding” him, under the penalty therein men- 
tioned, to appear to and anſwer the faid bill, hath 


' refuſed fo to do, and thereupon all proceſs of con- 


tempt hath iſſued againſt him unto a Setjcant at 


arms: And whereas the ſaid C. D. hath of late ab- 


ſconded, and fo concealed himſelf that the faid 


Serjeant at arms hath not been able to find him, as 
by the certificate of the ſaid Serjeant at arms ap- 
pears: Know ye therefore that we, in confidence 
of your prudence and fidelity, have given, and by 
theſe preſents do give to you, any three or two df 
you, full power and authority to enter upon all the 
meſſuages, lands, tenements and real eſtate what- 
ſoever of the ſaid C. D. and to take, collect, te- 
ceive and: ſequeſter into your hands, not only all 
the rents and profits of the ſaid meſſuages, lands, 
tenements and real eflate, but alſo all his goods, 
chattels and perſonal eſtate whatſoever : And there- 
fore we command you, any three or two of you, 
that you do, at certain proper and convenient days 
and hours, go to and enter upon all the meſſuagt 
lands, tenements and real eſtate of the ſaid C. D. 
and that you do collect, take, and get into your 
hands nct only the rents and profits of all his fa 
real eſta:es, but alſo all his goods, chattels 2nd 
| perſonal 


n L135. nene 2 
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perſonal eſtate, and detain and keep the ſame un- 
der ſequeſtration in your hands until the ſaid C. D. 
ſhall fully anſwer the complainant's bill, clear his 
contempts, and our ſaid court, make other order to 
the contrary» Witneſs ourſelf at Weſtminſter the 
—— day of in the——year of our reign. 2 | 


To this ſubſcribe the Maſter of the Rolls and 


the Six-clerk's ſurnames, as before, and indorſe, 


A commiſſion of ſequin againſt C. D. defendant, 
at the ſuit of A. 1 


complainant. 


If after the defendant has appeared, he does not 


anſwer in time, an attachment iſſues of courſe; 
and ir he continues in contempt, the ſeveral be- 
fore · mentioned ptoceſſes go out againſt him of 
courſe. .. Nt el 
And when a defendatit wilfully ſtands out all 
proceſs of contempt upon an appearance, and re- 
fuſal to anſwer z the court, after the return of the 
ſequeſtration, will take the matter of the bill pro 
confeſſo, and decree it accordingly, but this cannot 
be done unleſs the defendant hach firſt appeared. 


Of attachments. © 
A? attachment is the firſt proceſs of contempt 
in this court. And as it is always founded 
upon ſome contempt, of the court, ſo it is moſt 
E for not obeying the proceſs or orders: of 
the court. 4/120 £3490 una why 
An attachment (which is detivedfrom the French, 
bgnifying to take or apprehend by commandment 
ot a writ or, precept) differs from an arreſt, in that 
be that arreſteth a man, carrieth him to a higher 
power to be diſpoſed of; but he that attacheth, 
keepeth the party attached, and preſents him in 
court at the day aſſigned, as appears by theſe words 


al the writ, Præcipimus tibi quod attachias talem, 
& babeas eum coram nobis, Sc. 1 
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If you make an attachment returnable three er 
four days after the tete, if you arreſt the body it 
is good; but if you ſuffer the return to expire, 
and do nothing upon it, and then be obliged to 


make out another attachment, here you will be al. 
lowed but for one writ, in caſe you do any thing 


upon the ſecond. After a writ of execution, and 


an attachment returned for not performing a decree, 
the court will not giye the defendant leave to be ex- 
amined, unleſs he gives ſecurity. *' 


By the King's demiſe all proceſs of contempt not 
executed, is determined, ſo that you muſt begin 


again at an attachment; but where procels is exe. 


cuted, atd a cepi corpus returned, then the proceſs 


ftands good. Vern. 300. C. 295. 


1 


Attachment ſued out and executed three days 
after the King'sdemiſe, though before public notice 


of his death, adjudged good, and well executed, 


and the proceedings thereon regular. Vern. 400. 
F ONS. Se | 
It may generally be had of courſe, upon affida- 
wit that the defendant was ſerved with a ſubpoena, 
and appeared not: Or it may be had after an appear- 
ance, for want of an anſwer, without an affidavit; 
but it is upon an affidavit for non-payment of coſts; 
or the non: performance of an order or decree. 

A ſolicitor muſt ſerve his client with the order 


for taring his bill of coſts, and the Maſter's report, 


whereby fuch coſts are aſcertained, before he can 
take out an attachment for them. Barnard 266. 


lo theſe attachments, and all other writs, regard 
is to be had to the juriſdiction and privileges of cet. 


1ain places, as the Cinque Ports, and the Counties 
Palatine of Lancaſter, Cbeſter and Durbam; and 


be direction of the writs in fuch caſes, is of a pe- 


culiar form : As for inſtance, where an attachment 
iflues againſt an inhabitant of Heftings, Rye, Ren- 


- ney, &c. it is directed to the Lord Warden of the 


Cingue Ports. 


- > 


And 
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And if the writ is to be executed within the 

County Palatine of Lancaſter, then it is directed 

thus, VIZ, _ © . | £4 

6 EO RG E the third, c. To our Chancellor Attachment 
of our County Palatine of Lancaſter, or his“ Lafer. 
deputy, greeting. We command you, that by our 

writ under your ſeal of our aforeſaid county duly 

iſued, you command the Sheriff of our aforeſaid 

county, to attach, &c. [as before.] 


And if the attachment be awarded againſt any 
dwelling within the County Palatine of Cheer, 
then it is directed to the Chamberlain of Chefter in 
this form, viz. = $02 \ et | 


GEORGE the third, c. To the Chamber- Attschmeat 
lain of our County Palatine of Cheſter, or his * Cheſter, 

deputy there, greeting. We command you, that 

by our writ under the ſeal of the County Palatine 


aforeſaid duly to be made, you command the fame 
Sheriff that he attach, Sc. N ' 


GEORGE the third, Sc. To the right re- Attachment 
verend father in God—— by divine Providence“ Porham. 

Lord Biſhop of Durham, or his deputy there, 

greeting. We command you, that by our writ 

under the ſeal of the County Palacine aforeſaid duly 


to be made, you command the ſame Sheriff chat 
be attach, Cc. 


GEORGE the third, Sc. To the Warden Attachment 

of our priſon of the Fleet, or his deputy there, 5 'he mer 
greeting, We command you to attach, c. Fleet. 
GEORGE the third, &, To the Marſhal u _ 
of the Marſpalſea of our court of King's Bench, to theking's 
or his deputy there, greeting. We command you Wh. 
lo attach, &c, 

Y 3 And 
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And Note; Attachments for. coſts: are of tho 
like form as thoſe above, only the writ. is indorſed 


thus : By the court, for non Payment of coſts (naming 


* ſum) at the ſuit of A. B. 
. Qbſerve that in all caſes where the Sheriff does 


not make his return of the writ, if directed to 


him, this court will amerce him; which amerce- 
ments are to be eſtreated in the Excheguer, and are 
commonly five pounds, But it is uſual to give 
the Sheriff a day for that purpoſe, and if he do 
not by that time return the writ, the court ſetieth 
the amercement: And ſometimes the court, upon 
a notice. of motion ſerved on the Sheriff or Under- 
ſheriff, will order him to ſtand committed to the 
Fleet priſon for not returning the attachment or 
other proceſs, 

Note; If the attachment is directed to the She- 
riffs of London or Midaleſex, or any other corporas 


tion who have a grant of the fines and amercia- 


ments, as London, Middleſex and Briſtol have, and 
if the party is taken up upon the attachment, and 
a cepi corpus returned, then the plaintiff moves for 
a meſſenger upon the cepi corpus returned, and at 
the time of making the motion muſt produce the 

attachment and return to the court, and this motion 
is of courſe : And the court orders the party to be 
taken into the cuſtody of the meſſenger till he hath 
anſwered the bill, cleared his contemprs, and far- 


ther order, The reaſon of this proceeding is be- 


cauſe, as is before obſerved, the eſtreats and amer- 
ciaments go to the Sheriffs themſelves, and there i 
no other way left to do juſtice to the plaintiff, but 
by ordering the defendant to be taken into cuſtody 
of the court's own officer: For the court cannot 
eſtreat the Sheriff as is other caſes for not making: 
return, or not brin ing in the body, 57 reaſon the 
eſtreats go to the heriff, 


The 
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Tbe Sheriff cannot take bail on an attachment 
for not paying coſts, but a meſſenger goes to bring 
in the party. Prec. in Chan. 331. Gilb. 85. Com. 
Rep. 264. R. Raym. 723. contra. —_ 

Attachments muſt be entered in the Regiſter's vie 2 wit, 
book (and formerly they were alſo entered in the X. 657. 
houſe book; bur this laſt is now diſuſed) expreſſing 
the cauſe of iſſuing the attachment. Bur the party 
that makes out the attachment uſually firſt acquaints 
the adverſe clerk in court; but this he needs not 
do unleſs he pleaſes. | | | 

An attachment after a decree for diſmiſſion is in | 
nature of an execution at common law, and a ge- 
neral pardon may pardon the contempt, but not 
the debt. Finch 253. | e 

If aſfidavit of ſervice of ſaltoena be filed before 
return of the attachment, the arrgit holds good, 
1 Vern. 172. 195 


Teſte, March 1767, 
Middleſex, TT.ACHMENT againſt C. D. War Went 
| Gent. defendant, for want of his Reger. 
appearance at the ſuit of A. B. Eſq; plaintiff, * 


rturnable, - x 


To this the ſworn clerk's name who enters it 18 
ſubſcribed, and' the day it is entered, as above, and 
then it is to be left with one of the entring Regi- 
ters, to whom fourteen pence is therewith paid. 

Note; When a party is taken up upon an attach- 
ment (or any of the before · mentioned proceſſes) he 
muſt pay co'ts, and either give his bond with ſure- 
ties for his appearance, or enter his apprarance 
vith the Regiſter. And after an at- achment with 
proclamation returned, no commiſſion to anſwer 
ſhall be made, nor any plea or demurrer admitted, 
but upon ſpecial order obtained for liberty to put in 


ſuch plea or de murrer. 


14 When 


' 
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court; but upon either ſuch payment, or tender, 


made defendants to a bill, and they refuſe to appest 


j 


. [ 
Ot Pꝛoteſſes and Pꝛoteedings. 


When an attachment is duly obtained, it can. 
not be diſcharged till the defendant has paid the 
colts, or tendered them to the plaintiff's clerk in 


and bling his anſwer, plea or demurrer, he is dif 
charged of courſe. 


Attachment with proclamati on. 


HAVE already ſhewn how this proceſs iſſues; 
the proceedings upon which ſre before. 
Note; Where a corporation, as the Mayor and 
Aldermen of London, or any other corporation, are 


to or anſwer a bill, or to perform the decree of the 
court, ſuch corporations cannot be attached; but 
inſtead of an attachment you make (of courſe) a 
diſtringas to thę Sheriffs of the city, or to the She- 
riff of the county where ſuch corporations are tel 
dent; the form whereof is as follows, viz. 


Diftringas. 


G EO RGE the third, by the grace of God, 
of Great Britain, France, and Ireland, King, 
defender of the faith, and fo forth: To the Sheriff 
of the county of ——, grecting. We command 
you to make a diſtreſs upon the lands and tene- 
ments, goods and chattels of — — within your 
bailiwick, ſo as neither they ſaid— —— nor any 
other perſon or perſons for them, may lav his or 
their hands thereon until cur court of Chancery 
ſhall make other order to the contrary ; and in the 
mean time you are to anſwer to us for the ſaid goods 
and chattels, rents and profits of the ſaid lands, 10 
that the ſaid —— may be compelled to appear be- 
fore us in our ſaid court of Chancery — whereſo- 
ever it ſhall then be, there to anſwer to us as wn 
| ... .--" youc 


» 
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touching a contempt, which they, as it is alledged, 
hve committed againſt us, as alſo ſuch other mat- 


and farther to perform and abide ſuch order as our 
aid court ſhall make in this behalf; and hereof fail 
nor, and bring this writ with you. Witneſs ourſelf 
aWeftminſter the day of in the —— year of 
our Nigg... 3 | 
Indorſe, By the court, at the ſuit of A. B. for 
want of an appearance or anſwer, | This writ muſt 
alſo be entered with the Regiſter in the ſame man- 
ner as you do an attachment. This is a cloſe writ, 
and made up as an attachment, and, when ſealed, 
you muſt deliver it to the Under-ſheriff, who is 
bound to make a return thereof, after it is return- 
able, and there muſt be fifteen days between the 
ttſte and return. And when the ſheriff has made 
his teturn, you carry it to your clerk in court, 
who thereupon makes out an alias diſtringas, 
which is the ſame with the diſtringas, only after 
the words We command you, inſert, As we have 
before commanded you, to make a diſtreſs upon the 
lands, tenements, Sc. And then deliver this 
alias diſtringas to the Under-ſheriff, which mult 
alſo be fifteen days between the teſte and return: 
And it being returned by the Sheriff, you carry it 
and io the clerk in court, who thereupon makes out a 
ne- Wl fluries diſtringas, which is the ſame with the di- 
our ringas, only. after the words, Ve command you, 
Inſert, As wwe have twice before commanded you, to 

make a diſtreſs upon the lands, tenements, c. 
er) Wh And this being alſo returned by the Sheriff, which 
muſt alſo be fiitcen days between the teſte and re- 
turn; and being returned by the Sheriff, you get 
, 108 counſel thereupon to move for a ſequeſtration (upon 
i pluries diſtringas returned) againſt the ſaid cor- 


eſo. i poration, to tequeſter all the lands, tenements, 
wn goods and chattels of the ſaid corporation until 
uc ; | . 


they 


ters as ſhall be then and there laid to their charge z | 


; | 
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they appear to or anſwer the plaintiff's bill, or per. 
form the decree, and the court make other order io 
the contrary; which /equeſiration. cannot be if 
charged till the corporation has performed wha 
they are injoined to do, and paid the coſts of the 
ſeveral difiringas's, and the ſequeſtration, and the 
commiſſioners their fees for ſequeſtring; and then 
they move to diſcharge the ſequeſtration, which vil 
be diſcharged of courſe. _ a Te 
And if the defendant be a Member of Parlia. 
ment, he muſt be ſerved with a, copy of the bill 
and a ſubpæna when privilege.of Parliament is our, 
and if he refuſes to appear to the bill in due time 
according to the courſe of the court, you make 
an affidavit of the ſervice of the ſubpæna and a copy 
of the bill, and move for a ſequeſtration again 
the defendant, to ſequeſter his perſonal eſtete, and 
the rents and profits of his real eſtate, which the 
court grants of courſe, unleſs the defendant, being 
perſonally ſerved with ſuch order, ſhall within 
eight days after fuch ſervice ſhew unto the coutt 
good cauſe to the contrary: And if after the de- 
tendant is ſerved with this order, and he ſtill per- 
ſiſt in refuſing to appear to the plaintiff's bill, then 
upon making an affidavit of the ſervice of this or- 
der, you may move the court after the eight Cays 
are expired, to make the order abſolute: And when 
ſuch order is drawn up and entered, you may have 
the ſequeſtration made out againſt the defendant, 
And the ſame method is obſerved againſt a defcnd- 
ant a Member of Parliament for want of his an- 
ſwer, or for non-· performance of a decree, c. after 
being ſerved with a writ of execution thereof: For 
his body cannot be attached by. reaſon of his being 


: 


N a Member of Parliament. 7 


Go, III. c. Where a cauſe, either againſt a Peer or a Com- 
50. whereby, 


ach prwilege moner, ſtands in the paper, and is called on, but 
r Plaintiff cannot procced, privilege being in the * ; 
it 9 Py the 


— 
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the court never ſtrikes out the cauſe, as they do in 
other. caſes, Where che party; Ja.not ready; hut 

jc it ſtand oyer from obe Term fa — till 
privilege is out, and never put a party to ſue out a 
new /[ubpene to hear me 2 And the court ge» 
erally makes the Regiſter to put all privileged 
uſes, which have been put out on that account, 
the very firſt cauſes in the paper, when the court 
its after privilege is aut; and if this ſhould be 
aher wiſe, it often falls out where a Peer or Com- 
moner makes default at the hearing, the plaintiff 
ant make his decree abſolute till the coming in of 
privilege a ſecond time, Which! is n the court” . 
ykes care to avoid. 

Sa where a defendant is » Lord, aa or a 
n+ Wbiſhap of this realm, you pray in the proceſs of 
pur bill for the Lord Chancellor's letter miſfive 
che v be directed to ſuch defendant, defiring him to 
g ppear to and anſwer the ſaid bill: And after ſuch 
nb fled, you petition the Lord Chancellor for his 
att eiter againſt the ſaid-defendant, which his Lordſhip 
e: WJ 210g granted, you-ſerve the defendant therewith, 
er- Ind aſſo with an office-copy of the ſaid bill; and 
en fi be refuſes upon ſuch ſervice to appear thereto, 
ore WI jou then ſerve him with a /ubpane to appear to tho 
vs WY bid bill, which if be refuſes to do, then upon 
en making an affidavit of ſerving the defendant with 
ve boch letter, copy of the bill, and ſulpæna, you then, 
nt, pon filing ſuch affidavit, move the court for a ſe- 
nd. WY queſtration, as before; which the court orders, un- 
n- i ks cauſe in eight days after ſervice of the order, as 
tet before. And you muſt obſerve ſuch method againſt 
cor Peer, Lord, or Biſhop, as you do againſt a N Mem- 
my bs * Parliament, as aforeſaid. 

For a; petition to-the Lord Chancellor for his 
m- bea e letter WON to a e vide 8069; 
Jut 91, £044 


0 


and obliged him to put in bail before he would 


Of the privilege of officers,” clerks, and ſuiter, 
In the court of Chancery, 
RIVILEGE belongs. to all the Maſter, 
- Miniſters, Officers, and known Clerks of the 
court, c. and if any perſon intitled to privilege 
be arreſted by the proceſs ef any other court, he 
may bring his writ of privilege, containing a fi- 
perſedeas ; and ſuitors and witneſſes attending on 
this court being likewiſe privileged, if they are ar. 
reſted, they may have a temporary ſwperſedeas of 
Privilege, and be enlarged thereupon. 

A defendant coming to execute a commiſſion, 
and being arreſted, had an habeas corpus cum cauſa, 
and was ſet at liberty by this court, 23 Eliz. 

A plaintiff arreſted here when he came' up to 
examine his witneſſes, was diſcharged by ſuperſedes 
of privilege. And a plaintiff coming up to court 
to proſecute his cauſe half a year after his bill was 
exhibited, was arreſted in London, and had his 
privilegez it appearing he came up only for that 


purpoſe. 


An officer of this court being arreſted | produc: 
ed his writ of privilege, which the bailiff refuſed, 


diſcharge him. | E. 
Lord Egerton committed the bailiff to t he Fit 

for the contempt. relics e 
Privilege is not to be pleaded in the negative; 

as that an officer ought not to be ſued elſewhere 


but in his own court, without ſaying it is uſual for 


them to be ſued there, &c. and it ſhould not be 
pleaded too general. „ „ e 

As a tit of privilege exempts the poſſeſſor 
from ſerving upon juties, in offices, or in any ca- 
pacity that may in the leaſt diſturb or moleſt him 
in his profeſſion, it is very neceſſary for all officers, 


2 n attornits, 


Co 
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attornies, &c. who are intitled thereto, to have 
one ready to produce upon occaſion, the expence 
thereof. being nothing more than the parchment 
and ſtamps, which are only treble 64, it may not 
therefore be improper to give a precedent of one, 
intended for a clerk in court, but (properly varied) 
may ſerve any other officer of the court. They 
were formerly in Latin, but now the tranſlation 
runs thus : 


Writ of privilege. 


GEORGE the third; by the grace of God, 

of Great Britain, France, and Ireland, King, 
defender of the faith, and ſo forthz To all and 
ſingular our Juſtices, Judges, Sheriffs, Eſcheators, 
Mayors, Aldermen, Bailiffs, and Conſtables, and 
to all other our Officers, Miniſters, and faithful 
Subjects whatſoever, as well within liberties as 
without, to whom theſe our letters ſhall come, 
gieeting. Whereas from our dignity, as well as 
that of our royal progenitors, heretofore Kings of 
Encland, and alſo from the ancient cuſtom of the 
high court of Chancery, of us, and our aforeſaid 
progenitors, from time immemorial it hath ob- 
uined, and been approved of, that our Chancel- 
br of England, or Keeper of the Great Seal of 
Exęland for the time being, and other reſidentiary 
Officers, Clerks, and Miniſters of the ſaid court of 
and our progenitors, who were preſent and 
ready to obey and daily ſerve our commands in 
dur ſaid court of Chancery, for the public good 


of our ſaid kingdom, ſhould as to their men-ſer- 
rants, lands, tenements, eſtates, goods and chat- 
tels, be free and acquitted, and ought to be, and 
for all times paſt for time immemorial have been 
ccuſtomed, according to the privilege and liber- 
ties of our ſaid court, to be diſcharged from ap- 
Pesung 


\ 
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| _ prating or anſwering” befife any of our ſecyly 
Juſtices,” Judges, Officers and Miniſters'whatcys 
lexeept before our Chancellor of England of Key 
er of the Great Seal of Eugland for the time be. 
ing) upö any pleas, complaints, treſpaſſes, g 
. detnands wWhatſoever, which de not concern on 
perſon, (pleas touching freetiold and felony, and 
appeals, only e erpred or by reaſon of any ſum: 
mons, or panels, or upon any aſſizes, juries; 6 
recognizances to be taken before the ſame Juſtice, 
Judges, Officers, or Miniſters, and that they 
ſhould not be choſen to any of the offices of col. 
le&or of the ſubſidies of: fifteenths, or tenths, 
church-wardens; conſtables, tiching-men, ſurvefot 
of the highways; overſrer of the poor, or to watch 
- and1ward, or to ay other offices, ſervices ot at 
tendances, to be done or exerciſed in any other place, 
beſides our court, againſt their will, or whereby 
they may be drawn or compelled to be arreſted, 
impleaded, imprifoned, elected of burthened in 
any' manner whatſoever, which they have not been 
accuſtomed to be in times paſt; which ſaid cuſtom, 
ptivilege and liberty, was received and approved 
| | of by the King, and his Earls and Barons and 
| others, in a Parliament held at Heſiminſter in the 
eighteenth year of the reign of our royal progeti» 
tor Edward the third, as by the indotſement of 4 
certain petition exhibited to the King himſelf in the 
| faid parliament, and-intolled in the rolls of the (aid 
parliaments fully appears. We therefore, willing 
that the ſaid cuſtom, liberties, privileges, and ju- 
riſdictions ſhould be inviolably obſerved, and being 
unwilling that our Officers, Clerks, and Miniſters 
of our ſaid court of Chancery, ſhould not be 
| burthened otherwiſe than as in times paſt hath been 
accuſtomed, do ſtrictly command and injoin you, 
and each of you, that you do not in any manner 
moleſt or trouble 4. B. Gent. one of the 0. 
| clerks 
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clerks of C. D. Eſq; one of the Six-clerks of our. 
cid court of Chancery, who daily doth with the 


preateſt vigilance and diligence ſerve, and intends 


to ſerve us and our ſubjects in the ſaid court; and: 
that you do not permit or ſuffer him to be mo- 
efted or troubled by any other perſons; and that 
ſou, or any of you, do not by any means compel 
tim to appear or anſwer before any ſecular Juſtices, 
ſudges, Officers, or Miniſters whatſoever, except 
„) our Chancellor of Great Britain, or the Keeper 
of our Great Seal of Great Britain for the time be- 
ing, upon any pleas, plaints, treſpaſſes or demands, 
which do not concern our perſon, (pleas concern- 
ing freehold, felonies and appeals, only excepted): 
or by reaſon of any ſummons's, or panels; and 
thar you, or any of you, do not compel him to 
zppear, upon any aſſizes, jories or recognizances, 
to be taken before Juſtices, Judges, or other Offi- 
cers or Miniſters whatſoever; and that you, or 
any of you, do not by any means place or chuſe 
kim into the offices of collector of the ſubſiglies of 
ffreenths, tenths, church-warden, conſtable, ti- 
tingman, ſurveyor of the ways, or overſeer. of 
the poor, nor compel him, or by any means cauſe, 
tim to be compelled, to watch and ward, or to 
execute any other office, ſervice or attendanee 
vhich is to be performed or exerciſed, elſewhere. 
than in our faid court of Chancery; and if you, 
or any of you, have diftrained the ſaid A. B. upon 
that bccaſion, that you and each of you do, with» 
out delay, releaſe ſuch diſtreſs to him, ſo that he 
lhe ſaid A. B. may not be moleſted. or troubled by 
you or any, of you, contrary to. the tenor of the 
lberties and privileges aforeſaid, or in any of the 
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1) Sho Id not the Lords Commi 
deo Great Britain, be alſo excepted ? 


* a 
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premiſſes, and that you do not ſuffer him to be 
power to prevent. Witneſs ourſelf at Weſfminge 


the day of — in the ——— year of ou i 
—_—_—_ | | 


© ar” - . ( 
moleſted or troubled therein, ſo far as it is in your t 
[ 


1 


By the Lord High Chancellor of Great Britin. I 
et i Forteſcue D. (meaning the Six clerk,) 
This writis folded up and ſealed like an injunc- - 
tion, and is chus indorſed on the back thereof: g 
Writ of vile of A. B. Gent. one, &c, , 

By the Lord High Chancellor of Great Britain, or 
e (To which his Lordſhip adds,) . 1 

7 _ er 

No fee taken for ſealing and ſigning this writ, a 
Commiſſion of rebellion, © 


HIS writ is uſually directed to ſuch com- bu 
miſſioners as the plaintiff names, which are | 
commonly four or more, as the plaintiff or his 
ſolicitor ſhall chuſe. If the return be of any long 
diſtance, &c.. and the party offers bail, the 
commiſſioners ought to take it, and not to keep 
him lingering in priſon, in their houſes. 2 Chon, 
Rep. 262. © | 
If the commiſſioners refuſe to return the writ 
the court, on motion or petition, will order them 
to return it; which order, if upon ſervice they 
obey nor, proceſs of contempt may iſſue againſt 
them. And where private perſons are made com- 
miſſioners, if they take the party, and ſuffer an 


Cay 
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day given to ſhew cauſe to the contrary, will order 
them to be committed till they bring him in, or 
pay the debt, Sc. Toth. 38, 39. And therefore 
it is ntceſſary and uſual for the commiſſioners to 
take a bond from the perſon ſo in contempt, with 
one or more ſureties for his appearance, unleſs it 
be for pay ment of money decreed, or not per- 
forming a decree; in which caſe the commiſſioners 
ought not to take bail, nor ſuffer the defendant 
to enter his appearance with the Regiſter ; but the 
commiſſioners ought to bring the defendant into 
court, and get counſel to move the court that the 
defendant may be turned over to the Fleet priſon, 
where he is to remain till he has paid the money, 
or performed the decree, and cleared his contempt; 
ind then the court will order him to be diſcharged: 
And if any perſon ſhall reſcue him, the court will 
order the reſcuer to ſtand committed. 


A wife was taken upon this proceſs, and car- 


red bound to priſon, and kept very cloſe, the 
huſband not being taken; the court ordered that 
he ſhould be diſcharged, and coſts paid her, as 
well in reſpect to the bringing her in without her 
buſband, as her being ſo hardly dealt with. 

The commiſſioners have power, by their com- 
miſſion, to call to their aſſiſtance any perſon or 
peace officer, to aſſiſt them in taking the rebel; 
and they may, with the aſſiſtance of a conſtable, 
break open his houſe to take him, by reaſon of his 


contempt to the King and the law ; which they - 


cannot do upon an attachment, or attachment with 
proclamation. | | 

After a man is taken upon this commiſſion, the 
pſtices of the peace cannot bail him, altho' it is 
u offence againſt the publick peace; but the 
tmmiſſioners may. which is uſually done in their 
mn names, with condition for the defendant's ap- 
Rarance, 


* 


* 
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Upon his being admitted to bail, he ought to 
pay coſts of his contempt. | 
If the defendant is in contempt to a Serjeant at 
arms, for not anſwering, and then puts in an in. 


* ſufficient anſwer, and the plaintiff's clerk in court 


accepts the coſts, it purges the contempt, and the 
plaintiff ' muſt begin again with an attachment, 
the firſt proceſs; but if the coſts be not accepted, 
the plaintiff may go on with his proceſs for con- 
tempt where he left off, for a further anſyer, 
2 P. Will. Rep. 481. et 


Serjeant at arms. 


FT E R any order for a Serjeant at arms 
ſhall be granted, the Regiſter ſhall draw up 
the ſame, and at the requeſt of the Serjeant at 


arms deliver it to the Serjeant or his deputy and 


the ſaid order is not to be diſcharged, nor the con- 
tempt thereupon, without the Serjeant's fees be 
paid, and a certificate under his hand teſtifying the 
ſame. Vide Ord. Cau. 4 Nov. 26 Car. 2. 1674, 
And this order is revived by order bearing date 
July 13. 1 Fac. 2. 1688. This farther order is 
alſo revived by, an order of the 12th of Jun 
6 W. 3. 1694. whereby it is likewiſe ordered, that 
the counſel moving for a Serjeant at arms ſhall 
immediately, in court, deliver to the Regiſter the 


commiſſion of rebellion, and, if required, name the 


clerk in court. | 
By order, bearing date May 13. 7 Geo. 1. 1721 


upon the petition of the Serjeant at arms, that he 


is intitled to take all perſons into cuſtody wbt 
ſtand in contempt to a commiſſion of rebellion 
his Lordſhip declared, that no ſequeſtration ci 
regularly iſſue to ſequeſter the eſtate of any perl 
who cannot be found; but upon the return 20 
inventus of the Serjeant at arms; and therefor 


ordered that from henceforth, where any perlo 
4 r — - W 


2 


2s m contempt, either for want of an appear- 
ance or anſwer, or for not yielding obedience to 
any order or decree of this court, (unleſs for con- 
remptuous language, or the beating or abuſing any 

rlon in the ſervice of the proceſs of this court, 
or other contempts of the like nature) the Ser- 
jeant at arms ſhould apprehend and bring the con- 
temner to the bar of this court to anſwer ſuch 
contempt; but if the contemner could not be 
found, then to return u0n eff inventus, to the end 
a ſequeſtration might regularly iſſue, according to 
the ancient uſage and practice of this court; and 
that proceſs ſhould for the future iſſue accordingly; 
and that it ſhould be made a part of all orders for 


"i HY civiog time to anſwer, or for doing any other act, 
V2 Bi upon the party's entring his appearance with the 
* Regiſter, that the party, when he enters ſuch ap- 
nd pearance, ſhould likewiſe conſent that the Serjean - 
h a arms ſhould go againſt him, as upon a com- 


miſſion of rebellion returned non eft inventus, in 
ale of non-compliance, And the ſaid order was 
. cered to be hung up in the Regiſter's and Six- 
clerk's office, that all perſons might take notice 
thereof, and yield obedience to the ſame. —Vide 
Prec, in Chan. 553, 554- 


Sequeſtration. 


HIS commiſſion of ſequeſtration is generally 

directed to four or more commiſſioners, em- 
powering them to ſeize the defendant's, real and 
ſonal eſtate into their hands, and to receive and 
queſter the rents and profits of his real eſtate, 
mil the defendant ſhall have anſwered the plain- 
es bill, or performed ſome other matter which 
is been ordered by the court, for not doing where- 
lhe is in contempt, as aforeſaid, | 


N Plaintiff's counſel may move and obtain an or- 
me r for tenants to attorn and pay their rent to ſe- 


Z 2 queſtra- 
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- queſtrators, or for ſequeſtrators to fell and diſpoſe 


of the goods of the party, and keep the money 


in their hands, or bring it into court,” as the cour 


ſhall dire. | 

And theſe commiſſioners are accountable to the 
court, and are to act in the execution of their 
office, according to the directions of the cour, 
and they are to make return from time to time, 
of what they have ſeized, as the court dire; 
and are to account for what come to their hangs, 
and to bring the money into court, as the cour 
ſhall direct, to be put out at intereſt, or othervik, 
as ſhall be found neceſſary. But this money is not 
uſually paid to the plaintiff, but is to remain in 


court till the defendant hath appeared or anſwered, 


and cleared his contempt; and then, Whatever 
hath been ſeized by virtue of the ſequeſtration 
ſhall be accounted for and paid him : However 
the court hath the whole under their power, and 
may act therein agreeable to the equity of thecaſe 
And the plaintiff's counſel] may move and obtait 
an order for tenants to attorn, and pay their ret 
to ſequeſtrators, to ſell and diſpoſe of the goodsc 
the party, and keep the money in their hands, 
bring it into court, as the court ſhall ſee fit. 

It was moved, that the irregularity of a ſeq 
ſtration might be referred to the deputy, whict 
was taken out againſt the defendant for not ap 
pearing, by reaſon of its being taken out ſoons 


than by the courſe of the court it could; and ye 


the ſequeſtrators had taken the goods off the pre 
miſſes, and threatened to ſell them. The Chit 
Baron ſaid, That, as to the carrying the goods 0 
the premiſſes, it was clear the Pla Pig coul 


do that, becauſe a ſequeſtration upon meſne pre 

ceſs anſwers to a diſtringas at law. But the cou 

agreed, that the ſequeſtrators could not 8 
d ' . g 


thi 
ſe | 
or th 
peſtr 
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mods, M. 1729. in Scat. Barnard. Rep. in B. R. 
212. | | 
Courts of equity could not authorize ſequeſtra- 
rs to ſell goods, even upon a decree, till Lord 
Sumford's act. Mid. | ; 

Where ſequeſtrators ſeize the real eſtate of the 
party, any perſon who claims title to the eſtate ſo 
kqueſtred, either by mortgage or judgment, leaſe, 
or otherwiſe, or who hath a title paramount to 
he ſequeſtration, ſhall not be obliged to bring a 
bill to conteſt ſuch title; but may move the court, 
x of courſe, to be examined pro intereſſe ſuo : And 
n this caſe the plaintiff is to exhibir. interrogato- 
nes in order to examine him, and for a diſcovery 
f his title to the eſtate; and he may be examin- 
ed thereon. accordingly; and the Maſter muſt 
fate the ſame to the court, and the parties may 
iter into proof touching the title to the eſtate in 
queſtion z and when the Maſter hath ſtated the 
hole matter, the court gives Judgment upon the 
report: And if it appears that the party who is 

amined pro intereſſè ſuo, hath a plain title to the 

ate, and 1s affected with the ſequeſtration, then 
tis to be diſcharged as againſt him, with or with- 
ut coſts, as the court ſees fit upon the circum- 
ances of the caſe : And there may happen other 
rcumſtances and proceedings upon a ſequeſtra- 
on, which cannot fall within the general rule here 

id down, and which muſt be determined accord- 
bg to the nature of the caſe, and'as ic appears to 

le court. | : 

Where a ſuit is for lands, a ſequeſtration will 
e granted of all the party's lands, tenements and 
kreditaments, with an injunction for the profits 

the lands, tenements, &c. to be delivered to 
le plaintiff, by the Sheriff or the commiſſioners 
that purpoſe named in the commiſſion of ſe- 
heltration: And an injunction upon a ſequeſtra- 

1 tion 
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tion is the utmoſt proceſs that this court can iſſue 
for contempt of non- appearance, Ge. 

A ſequeſtration may be granted either before 0 
after hearing: And it may be granted againſt 25 
infant for non- appearance; and alſo againſt a Peer, 
2 Chan. Ca. 163. 778 
Sequeſtrations were firſt introduced in the Lord 
Bacon's time, and then but ſparingly uſed in pro- 
ceſs, and after a decree to ſequeſter the thing in 
demand only. | 

In Chancery, not only the body of the defend. 

ant, but alſo his lands and goods, are liable to: 
ſequeſtration : But no ſequeſtration lies till the 
time for the return of the attachment 1s out, on 
which the body was taken; for till then he my 
clear, the contempt, or if for | diſobedience to x 
decree, he may perform it. But it is reaſonable 
ſequeſtration ſhould lie in caſe one taken into cu. 
ſtody by proceſs of Chancery, continues in priſo 
without paying his debts. V ide 2 P. Will. Rep. 240 
241. e ae! | | 

A ſequeſtration is uſually had of both lands and 
goods, where the thing decreed is a perſonal duty 
1 Chan. Ca. 92. | 

And it hath been ſometimes granted for mone 
of the parties in other men's hands. Tots. 173. 

The court of Exchequer granted a ſequelira 

tion after a decree for a perſonal duty. 2 Fre 
Rep. 99. EO 
A lequeſtration was granted againſt the Cov 
teſſes of Shaft/ſbury and Gainſborough for the con 
tempt in contriving and effecting the marriag 
of the Earl of Shaftſbury, an infant, with t 
Counteſs of Gainſborougb's daughter, without co! 
ſent of his guardian, named by his father's wil 
and without applying to the court. 2 P. Mill. 110 
This procels is like an outlawry at comme 
law; ſo that if a defendant who cannot be * 
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to ſerve proceſs upon, is proceeded againſt to a | 
ſequeſtration, and does not then appear, you may 
proceed againſt the reſt, 1 Chan, Ca. 1 255 80 

Where lands of the huſband, out of which an 
:nnuity to the wife iſſued, were ſequeſtred; the 
huſband dying, the ſequeſtration was diſcharged as 
to the annuity, 1 Chan; Rep. 247. | 

If a party does not obey a decree, all proceſs 
of contempt may iſſue againſt him; and if not 
aken, the court will grant a ſequeſtration.» So if 
he be taken and lie in priſon, obſtinately refuſing 
to perform the decree, the court will grant a ſe- 
queſtration. 2 Chan. Rep. 181. Moſeley 30 1. pl. 
163. | | 

f voluntary and fraudulent conveyance, to 
void an approaching ſequeſtration for a perſo- 
ral duty, is no bar to the ſequeſtration, 2 Chan. 
(a. 46. | 
Upon motion for a ſequeſtration of the defend- 
it's eſtate in Ireland for a contempt of this court, 
the Maſter of the Rolls was of opinion, that ſuch 
kqueſtration could not be granted, or at leaſt 
that he would be well adviſed before he could grant 
t; for that the proceſs of this court could not af- 
ket any lands in Jreland, the practice in ſuch caſe / 
being to make affidavit that the perſon ſtanding in 
contempt is here in England, and being afterwards 
uken up, the court will oblige him to get bail to 
aide and perform their decree. Sir J. Fryar and 
Vernon. Hil, 11 Geo. 1.—2 Will. Rep. 261. 

Upon an affidavit that the defendant was gone 
th Holland to avoid the plaintiff's demand; and 
le having before been arreſted-upon an attachment, 
ad a cepi corpus returned by the Sheriff, the court, 
won motion, granted a Serjeant at arms againſt 
lim; and upon the return thereof, a ſequeſtration.” 
ern. 344. l Arnie 9 1 
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A ſequeſtration that iſſues as a meſne proceſs of 


the court, will be diſcontinued, and determined by 
the death of che party; but where a ſequeſtration 
iſſues in purſuance of a decree, and to compel the 
execution of it there, thoꝰ the ſame be for a perſonal 
duty, it ſhall not be determined by the death of the 
party. Vaugb. 58. Sed vide Vern. 118, 166, 

A ſcqueſtration binds from the very time of 
awarding.the commiſſion, and not only from the 
time of executing it, and its being laid on by the 
commiſſioners z for if that ſhould be admitted, then 
the inferior officer would have ligandi & non ligandi 
Pateſtalem. 1 Vern. 58. | 

The party who takes out a ſequeſtration, ſhall 
not be anſwerable for the acis of the ſequeſtrators, 
for they are the officers of the court. 1 Vern. 160, 
16. ö Pe LIN? 0 

If a neceſſary defendant is proſecuted regularly 
to ſequeſtration, plaintiff may go on againſt the 
other defendants; bur ſerving a ſubpoena at a place 
where he had only once lodged, and that two years 
before the ſervice, is not good. Prec. in Chan. 99. 

- Sequeſtrators on a meſne proceſs are accountable 
for all the profits, and can retain only ſo far as to 
ſatisfy for the contempts. 1 Vern. 248. | 

Care ought to be taken that the commiſſioners 
in ſequeſtrations be ſuch as are able to anſwer for 
what ſhall come to their hands, in caſe they ſhould 
be called to an account. Fr | 

The ſequeſtrators, after they have ſequeſtend 
part of the eſtate, may not ſell it without leave of 
the court; and they are to behave themſelves in all 
2 relating to their office, as the court ſhall 

ed nh 9111506 Wl. $i . 
A. ſequeſtration is the t proceſs againſt a Peer, 


or Member of the Houſe of Commons; but if 
there be an order for a ſequeſtration nif-againlt 4 


Peer, for want of an anſwer, and the Peer puts in 
| g an 
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in inſufficient one, yet the order for a ſequeſtration” 
hall not be made abſolute, but a new order for a 
ſequeſtration aii ſhall be made. Mich. 1726. Lord 
CI ferd's caſe, 2 Will. Rep. 38886. 
When application is made for a ſequeſtration to 
the foreign plantations, it ought to be to the King 
in council. 2 Will. Rep. 262. 3, "220 
A particular ſequeſtration will not be granted to 
ireland, but a general one. 1 Vern. 75. 4275 
A ſequeſtration before marriage, and the plain- 
if marries and dies, ſhall not take place of the 
wife's dower. Vern, 118. C. 1065. 
This writ is not to be granted without oath. Sin. 
136. = 11 : 
"Sequeſtrations run upon copyholds. Vide 1 Bar- 
nard. Rep in Cban. 431. 16.9% 57 | 


345 


Having now conſidered the ſeveral proceſſes of 
contempt (a) diſtinctly, I ſhall conclude this chap- ) By the 


: r ati c 1 ing's de- 
ter with ſome obſervations upon contempts in ge- King's 
deal. b ee 

1 5 3 9 1 + _____ tempt not 
executed is determined, ſo that you muſt begin again at the firſt attachment; but wheres 
any proceſs is executed, and a ccpi corpus returned, there the proceſs ſtands good, x 


Vern, 300, 


Where oath is made of a miſdemeanor in beat-- 
ing or abuſing a perſon ſerving any proceſs of this 
court, the perſon. offending is to ſtand committed 
on motion, and muſt anſwer the contempt in vin- 
red ulis; and it is conceived, that in this caſe the oath 
of of che party is ſufficient to ground the attachment 
all vpon againſt the offender, without any notice to be, 
all siven to him; for who is to prove the abuſe, but 
the party abuſed ? he may attend the court, and 
er, ſbew every wound and hurt he has received: And 
if WY this abuſe is often done in fo private a manner, that 
ſt a there is no way left to prove it, but the oath of the 
in party abuſed ; and if this ſhould be diſcouraged, no 
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proceſs of the courts would ever be ſerved; andthe 
court are bound to juſtify their own honour and au. 
thority in this particular point. But a Peer may 
abuſe, Mc. as often as he pleaſes, for his perſon be. 
ing ſacred, he is out of the reach of the court, and 
they can't come at him, as in the caſe of a common. 
er. This was ſo in the caſe of Denne and Lord De. 
laware, where the party was abuſed in the ſervice 
ofthe proceſs of the court, and went without remedy, 

So where affidavit is made by a perſon of ſcan- 
dalous or contemptuous words againſt the court or 
the proceſs thereof, the party offending ſhall be 
committed on motion, and muſt anſwer his con- 
tempt in vinculis, And in this laſt caſe, a ſingle 
affidavit is always thought ſufficient to ground an 
attachment niſi cauſa on, and to give the defendant 
a day to ſhew caule, 

If any ſuitor of the court is arreſted in the face 


of the court, or as he is going or coming to attend 


his cauſes, (for ſo far the court does and will protect 
a man) upon complaint made thereof, ſitting the 
court, they will ſend our the tipſtaves to bring in 


the bailiffs and priſoner inſtantly, and will order 


them forthwith to diſcharge him, and lay them by 


the heels; and the plaintiff in the action, on com- 
plaint and oath made thereof, will certainly ſtand 
committed, and he ſhall lie by it till he petitions, 
ſubmits, begs pardon, and pays coſts to the other 
party. Was 5 
Where a clerk in court or ſolicitor is committed 
for male practice or miſbehaviour of his known 
duty, after he has lain in cuſtody ſome time, the 
court will diſcharge him upon a petition ſigned by 
him, wherein he muſt beg pardon, be ſorry for his 


contempt, and pay the coſts. 


All proceſs made upon any contempt, is to be 
made out into the proper county where the party is 
uſually reſident, unleſs he ſhalbbe at that time _ 

1 fionally 


G# =; og 


be brought in by proceſs, or ſhall appear gratis » 
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Gonally in or about London; in which caſe it may 
be directed into the county where he ſhall then be, 
that it may be ſerved upon him there: And he who 
proſecuteth for contempt, is to do his beſt endea- 
your that the precedent proceſs be duly executed : 
And if a party arreſted upon a'proclamation, or 
commiſſion of rebellion, or by the Serjeant atarms, 
ſhall make it appear unto the court by proof, that 
the proſecutor of thoſe proceſſes hath not done his 
beſt endeavour to have the precedent proceſs duly 
executed, then the party ſo offending ſhall pay the 
other party coſts. Ord. Chan. Nov. 17. 7 Car. 
1631. | 103 e 0 
And if any perſon ſhall be taken upon proceſs 
otherwiſe, or any way irregularly iſſued, the party 
ſo taken, firſt appearing unto, and ſatisfying” the 
proceſs which had irregularly iſſued againſt him, 
ſhall be diſcharged of his contempt, and have his 
full coſts to be taxed of courſe, either by the Maſter, 


or by the Six-clerk, not towards the cauſe, for ſuch | 


irregular proſecution, from the time the error firſt 


ew. 5 
0 attachments on proceſs ſhall be diſcharged 
upon the defendant's payment, or tender to the 
plaintiff*s clerk, and refuſal, of the ordinary coſts 
of the court; and filing his plea, anſwer or de- 
murrer, as the caſe regularly requires, without 
any motion in court, or petition on that behalf. 

And if after ſuch conformity, and payment of 
coſts, (or tender and refuſal, as aforeſaid) any far- 
ther proſecution ſhall be had of the ſaid contempt, 
the party proſecuted ſhall be diſcharged' with coſts. 

And where a contempt is proſecuted againſt any 
man, he ſhall not be put to move the court, as was 
formerly uſed, either for interrogatories to be exhi- 
bited, or for reference of his examinations, or for 
his diſcharge when examined; but when he ſhall 
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de examined upon a contempt, he ſhall only give 
notice of ſuch his appearance to the attorney or 
clerk, on the other fide.  _ 

And if within eight days after ſuch appearance, 
and notice given, interrogatories ſhall not be ex- 
hibited whereon to examine the party; or if no 
reference be procured of his examination, nor com- 
miſſion taken out on the other ſide, nor witneſſes 
examined in court, to prove the contempt within 
one month,” then the party thus proſecuted ought 
to get an order to be diſcharged, and for a Maſter 
to tax the coſts, - 2 ORE 

If after appearance, and interrogatories exhibited 
as aforeſaid, the party appearing ſhall depart before 
he is examined, without leave of the court; upon 
motion, and certificate of the ſame, c. he ſhall 
ſtand committed without farther day to be given , 
him; and is not to be diſcharged from his con- 
tempt, until he has been examined, and is cleared 

And if he ſhall, upon his examinations, or by 
fs, be found in contempt, and thereupon com- 
mitted, he ſhall clear ſuch his contempts, and pay | 
the proſecutor his coſts before he be diſcharged of 
his impriſonment. _ 3 | 
And tho! he be cleared of his ſaid contempt, yet 
he ſhall have no coſts, in reſpe& of his diſobedience 
in not ſubmitting to be examined without the pro- 
ſecutor's trouble and charge in moving the court. 
All perſons guilty of any breach of the orders 
of the court, may be committed for the contempt, 
which is to be examined into upon oath on inter- 
rogatories; and if the contempt be found, the par- 
ties mult clear it, and pay coſts to the proſecutor, 
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| [For more touching ſequeſtrations, vide 2 Vol. 
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Of appearing, preferring coſts, al anſwering 3 
F 


F the defendant lives ten miles from London, he 
has four days to appear in after the return of the 
ſubpena, unleſs it was ſerved four days before the 
return, and then he ought to appear at the return- 
day, or the next. after at fartheſt : But if he lives 
beyond that diſtance, then he has eight days after 
the return; yet if ,ſerved eight days before the re- 
turn, he ought to appear on the return-day, or net 
day after: But if the defendant, living within ten 
miles of London, be ſerved ſix or ſeven days, or 
more, before the return, then he ſhall appear atithe 
return-day, or the next day after: And fo if he be 
ſerved one, two or three days before the return: 
And if he lives beyond that diſtance, then if he be 
ſerved either the morning of the return, or one day 
before, in ſuch caſe he hath eight days to appear; 
but where he is ferved eight days or more before 
the return, he has only one day at moſt after ir to- 
wpear in. And this, I think, is the ſtrict practice 
of the court. But yet if a defendant lives twenty 
miles from London, he is intitled to anſwer by com- 
niſſion, and then he has uſually time till the firſt 
turn of the enſuing Term, or longer, on cauſe 
ſewn by motion or petition, 
Aftera defendant has been ſerved with a ſubpæna, 
nd given directions to a clerk in court to a 
for him, if ſuch clerk in court finds that the pill is 
pot entered, he uſually puts up a note in the Six- 
Clerks Office, as follows: | 
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Of appearing, preferring coſts, 2 anfeverin 3 
War | 9 alſo of diſclaimers, 0 


F the defendant lives ten miles from London, he 
has four days to appear in after the return of the 
jubpena, unleſs it was ſerved four days before the 
returh, and then he ought to appear at the return» 
day, or the next. after at fartheſt : But if he lives 
beyond that diſtance, then he has eight days after 
the return 3 yet if ſerved eight days before the re- 
turn, he ought to appear on the return-day, or net 
day after: But if the defendant, living within ten 
miles of London, be ſerved ſix or ſeven days, or 
more, before the return, then he ſhall appear atithe 
return-day, or the next day after: And ſo if he be 
ſerved one, two or three days before the return: 
And if he lives beyond that diſtance, then if he be 
ſerved either the morning of the return, or one day 
before, in ſuch caſe he hath eight days to appear z 
but where he is ſerved eight days or more c 
the return, he has only one day at moſt after it to 
appear in. And this, I think, is the ſtrict practice 
of the court. Bur yet if a defendant lives twenty 
niles from London, he is intitled to anſwer by com- 
niſſion, and then he has uſually time till the firſt 
turn of the enſuing Term, or longer, on cauſe 
hewn by motion of petition, 
Aftera defendaat has been ſerved with a ſubpæna, 
ind given directions to a clerk in court to a 
for him, if ſuch clerk in court finds that the 12 is 
dot entered, he uſually puts up a note in the Six · 
derks Office, as follows: 1 75 
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| Emer Bill, coſts rere, 
f A. een B. 
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Which note the Ada Six-clerk enters in 


* 
the coſts book. ne 
And this note is alſo uſually affixed to the middle * 

ct 
f 


pillar in the office, When a ſabpæna has ber 
ſerved, and no bill is filed, the next day after the 
ſub pæna is returnable, he writes a note, Enter coli, 
A. againſt B. and leaves it with the Six-ckrk's por 
ter, or in the hall below the office where the wf ef 
- book is kept, and the Six-clerk enters it in the book; u 
which being done, and the line ſtruck, the clerk in 2 
courtmakes out a bill of coſts, and catries it before 
any one of the Maſters in Chancery; who will u c: 
it, and ſer his name to the bilt of coſts: And ift 

a town cauſe, he uſually allows one pound three 
Killing $ and four perice, or one pound fix ſhilling ©! 
and 1 ence; and if a countty Cauſe, one pon er 
thirteen ſhillings and four pence. And that bilde 
coſts is carried. to the Regiſter, who enters it, f e. 
which one ſhilling and four Pence 1 We and thet 
he takes out a /ubpena for the c Hover nf 
ſome have ventured to enter the coſts with the Re ente 
giſter, without taxing, and others Have taken oute 
ſubpæna for coſts, without taxing the doſts, or et dil, 
, tering; but theſe methods, if conteſted, * pe 
"haps admit of an itregularit yr. 
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Note; This ſubpwna for coſts (Which is always 

payable to the defendant or bearer) muſt be ſetved | 

on the plaintiff perſonally, and the coſts demand- 

ed of him; and if upon ſuch ſervice he refuſe td 

pay the ſaid coſts, the defendant may (upon affi- 

davit that the ſubpæna for coſts was ſo ſerved, and 

the money demanded) have an attachment direct- 

ed to the Sheriff of the county where he lives, to 

attach him for the cofts : And if the Sheriff upon , 

the attachment make return that the plaintiff can- 

not be found, then a proclamation' may be iſſued 

zgainſt him; and that proclamation being like- 

Wl viſe returned as aforeſaid, then a commiſhon of - 

rebellion may be ſued forth againſt him, Ge. 

e And upon the return of a non eſt invenins oh 4 

den commiſſion of rebellion, then you have an order 

che WY for a Serjeant at arms, and on his like return an 

order for a ſequeſtration againſt the defendant's 

perſonal eſtate, and the rents and profits of his real 

eſtate, until he ſhall pay thoſe coſts, clear his con- 

tempr, and the court take other order to the con- 

tary: But obſerve in all theſe proceſſes where a 

wneſt inventus is returned, there muſt be fifteen 

days between the teſte and return; unleſs defend- 

ant can be arreſted on ſuch proceſs. The uſual me- 

thod of a defendant's appearing, is (either by him- 

elf, or attorney) to employ or retain a clerk in 

court, or waiting clerk to appear for him, And 

recourſe is to be had to the general bill-book before 

nentioned, to ſee who filed the bill; which being 

led, the defendant's clerk then goes to the plain- 

ils clerk in court to appear thereto, who thereupon 

enters his appearance z after which he goes into 

tte ſtudy of the plaintiff's Six-clerk who filed the 

bil, and there takes it from the file, at the ſame 

lime leaving a note with the Six-clerk, and enter- 

ng it in his book there, But if another clerk in 

wurt has appeared for any other defendant before, 
„ then 
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356. Ok Appraring and Anſwering, Ke. 
b then the plaintiff's clerk in court is applied to, who 

3 thereupon takes don the appearance, and then the 

4 | clerk in court, who appeared before for another de- 

fendant, is applied to, of whom the bill is received 

in order to be copied. "HER | 

As to appearances, they are either voluntary, or 

compulſory : Voluntary. when the defendant comes 

| in upon the return of the ſubpzna, and appears a; 

8 aforeſaid; Compulſory, where he is taken and 

brought in upon an attachment, proclamation, 

commiſſion of rebellion, or by the Serjeant at arms; 

in which caſes he muſt enter his appearance with 

the Regiſter, though ſometimes, upon being arreſt. 

ed upon an attachment or proclamation, the Sheriff 

will take a bail-bond of the defendant in forty 

pounds penalty, conditioned to perform what the 

defendant is arreſted for by the return of the writ; 

and if the defendant does not anſwer by the return 

of the writ, the bail-bond may be put in ſuit and 

recovered at law. | 

But if the defendant has a mind to enfer his ap- 

|  pearance with the Regiſter, he is carried to the Re- 

giſter's office, and one of the entering Regiſters 

writes a certificate, on a double ſix- penny ſtamped 

ſheer, of the defendant's entering his appearance 

with the Regiſter on the writ he 1s arreſted upon, 

and conſenting that a Serjeant at arms ſhall iſſue 

againſt him for his contempt in caſe he is not diſ- 

charged therefrom : Or if the defendant be aneſt- 

ed in the country at ſome diflance where he cannot 

conveniently come to London, he may obtain an 

order that he may enter his appearance with the 

Regiſter by his clerk in court on ſuch procels; 

and his clerk in court, having ſufficient authority 

for that purpoſe, carries the order to the Regiſter's 

office, and the entering Regiſter writes a certificate 

on the ſaid order of the defendant's having entered 

his appcarance with the Regiſter by his clerk " 
| | | 2 
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Ok Appear ing and Anſwering, Sec. 
court in manner as aforeſaid. And upon oObtain- 
ing ſuch certificate the defendant is diſcharged from 
his arreſt: But then, in caſe ſuch proceſs regularly 
iſſued againſt him, he muſt obtain an order for time 
to put in his anſwer, and put in his anſwer accord- 
ingly, and pay the coſts of his being atreſted on 
ſuch proceſs, otherwiſe the plaintiff may obtain an 
order for the Se jeant at arms to apprehead him for 
his ſaid contempt. 


ifſue againſt both. Carey 76, 3. 7 


given by her, without her huſband, the act ſhew- 


or 


The huſband muſt enter an appearance for his 
wife, by his clerk io court, or an attachment will 


If the wife appears in conſequence of * etl for 
want of appearance, and a bail-bond has been 


k ing an acquieſcence and defence of the cauſe, the 
„Court will neither diſcharge the bail-bond nor ap- 
m bearance. VJeſ. Rep. pl. 13. | * 
10 One defendant not appearing, the whole line of 
ptoceſs agaiaſt him is equal to the proceeding to 
| outlawry at common-law, and there may be a de- 
a cee againſt the other defendants who have appear- 
- No appearance will give a juriſdiction to alimit-. 
"ce ed court. Veſ. Rep. 471, Ay 4 
* Appearance of a defendagt obliges him to an- 
Tue ber 2s many bills of the ſame plaintiff as he 
a- fle. Glb. Chan, 27. Nen tei 
e- Non. appearance, where the label and body 
mot : 8 ſabpæna do not agree, is no contempt. 
id. 40, IEA ; 37 1 f 

75 When defendant applied to diſcharge an order 
ede on the act of the 5 Ges. 2. c. 25. in order to 
11 bew that he did not abſcond or retire into Ireland 
ers” the ſake of avoiding the proceſs of the court, 
icate be court thought proper that he ſhould make an 
end davit in anſwer to the ſubſtance of the charge 
k ia de bill. Barnard. 401. Sce ante 38, 48. 3 Tr. 
4b. Rep. 690. pl. 60. | whe 


ed, Veſe » Fol. i. Caſe I 75», Cs 
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or Appearing and Anfwerſng, Ke. 
An order was obtained (by contrivance) upon the 
Statute of 5 Geo. 2. The defendant e to the 
bill, and on application to the court they ſet aſide 


the order.— Note; The appearance to the bill muſt 


be ſet aſide likewiſe, for though an appearance 
uſually ſalves error in the proceſs, [ Veſ. Rep. 386.] 
yet in this caſe the order being obtained by male 


Practice and impoſition on the court, and the ap- 


pearance having ſo bad a foundation cannot eſta. 
dliſn and make it good. Barnard. 403. 

Tis not ſufficient to be ſworn by the affidavit, 
that the party making it was informed and be. 
lieves, that the defendants withdrew themſelves in 


order to avoid being ſerved with the proceſs of this 
court. But it muſt be ſer forth by whom the pa- 


ties received ſuch information. Bid. 
- Where a ſolicitor ſnall be committed for obtain. 


ing an order in an undue manner, upon the 6tat. 5, 


'Geo. 2, See ibid, © | 


The defendant having appeared, and taken an 


office-copy- of the bill, is to lay the ſame, or a 


thereof, before counſel, with inſtructions 


for the anſwer, who will adviſe him either to an- 


ſwer, plead or demur thereto, as the caſe requires: 
Or the defendant's attorney may draw the anſwer, 
and then lay it before counſel to peruſe and ſign. 
If a defendant does not anſwer in time, an at- 
tachment iſſues of courſe. | NPY 


Where ſubpæna is returnable as near the end of 


the Term, that there cannot be a day given defend- 
ant to anſwer, in ſuch caſe defendant muſt at his 
peril*anſwer the ſame day ſe'n- night en de. 
appearance, though it be out of Term; for 
cellaria eft officina ſemper aperta. | 

If the defendant's appearance be time enough 
within the Term, rule may be given to anſwer 
within eight days; but if no rule be given, he | 
at liberty to anſwer at any time within the * 

| Tt 1 
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Of appearing and Anlwering, &c. 

Where a defendant finds himſelf Rtinted in time, 
ſo that he cannot put in his anſwer according to 
the ordinary rules of this court, as where he cans 
not anſwer without fight of writings, which are in 
the country, &c. or if the bill be for an account 
of Bog are in the country, and he in Landon, 
ſo that he cannot ſet forth the particulars without 
fght ; in theſe and many other ſingular caſes, the 
court, on motion or petition, will grant ſuch. time 
to anſwer as is reaſonable; but this ought only 
be where the defendant incurs. any diſpleaſure of 
the court, but appears regularly at the return of-the 
er db is uſually granted upon the defendant's 
ſubmitting to enter his appearance with the Re- 
giſter; as upon an attachment, and conſentiug that 
zSerjeant at arms ſhall ifſue againſt him; and if he 
anſwers not by the time allowed him, then the plain- 
uff takes a certificate from the Regiſter, of the de- 
ſendant's having entered ſuch. appearance, And it 
g a motion of courſe to obtain an order for a Serjean 
a arms againſt the defendant; and then he wuff 
"ow and clear his contempt. before he be diſ- 
charged, | ab, | 

If the defendant live above twenty. miles from 
London, he has a dedimus of courſe to put in his 
anſwer the Term following, which he is intitled ta 
pray upon his appearing. 18 

It muſt be to plead, anſwer or de mur, as the caſe 
tequires, and it ĩs obtained either on motion or pe- 
btion: But the court never grants a commiſſion ta 
demur alone, for the ancient rule was to plead, an- 
ſser or demur, becauſe a demurrer is ever looked, 
vpon.as dilatory, and the court will never indulge. 
tby a commiſſion in delay of the plaintiff, becauſe. 
be defendant may put in a demurrer alone, with- 


- 


ut any oath, ſigned by counſel, and which there- 
lore he ought to put jn in due time, and is. not to, 
= TS - ". 
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| be excuſed from it by a commiſſion to the needley 
charge and delay of the plaintiff; But by virtue 
hereof he may put in a plea, anſwer and demurter, 
or only a plea and anſwer, or à plea or anſwer only, 
but ſhall never demur to the whole bill alone, on 
having obtained ſuch order as aforefaid ; And if 
the defendant does 45 in only a demurrer after 
having obtained ſuch order, ſuch demurrer will on 
motion be difcharged with coſts, though the de. 
murrer otherwiſe might be a good demurrer, And 
this ſpecial commiſſion is returned as other com. 
| miſſions are; and ſix days notice of executing 
thereof is to be given to ſuch one of the plaintiff's 
commiſſioners, as notice is directed to be given to, 
of the day of executing the commiſſion. But in 
ſtrictneſs, if notice be given on Monday to execute 
on Saturday, it may be good. 
After a contempr duly proſecuted to a procl 
mation returned, no dedimus is to iſſue without 
motion and good cauſe to ſatisfy the court touching 
the delay. _ wh 
A dedimus is ſometimes made returnable without 
delay; but regularly the dedimus (if the ſubpens 
was returnable the firſt day of the Term) ought to 
be returnable the laſt day of the Term. Though 
the modern practice is to indulge the defendant with 
a dedimus returnable the firſt return of the next 
enfuing Term. And ſo if the ſubpoena was return. 
able the laſt day of the Term, the dedimus ſhould be 
returnable the firſt day of the following Term: But 
this is no fixt rule, but is diſcretionary; for in the two 
ſhort Terms, and where the defendant lives a great 
diſtance from rown, he tnuſt have a commiſſion 
with a longer return than where the defendant lives 
nearer town. And theſe proceedings are generally 
adapted to the conveniency of parties; and 


7 2 py ons 


=. what time the defendant ſhall have, is uſually erred : 
4 amonglt the clerks themſelves, — 
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By the rules of the court a dedimus is returnable 
the firſt return of the next Term, but by the prac- 
tice it is not returned till the ſecond return of Hilary 
and Trinity Terms, becauſe the vacations between 
Michaelmas and Hilary are ſo ſhort, Moſelys re- 

„ 7 e 

f 8 3 one on each ſide, are ſuf- 
cient to take an anſwer; yet generally there are 
8 two on each ſide, or two for the one, and one only 
for the other: And each ſide names his own com- 
miſſioners. | 1 

And no ſecond commiſſion is to be had without 
1 pecial order of the court, on good cauſe. ſhewn, 

cor by conſent. W ee 

15 Before a commiſſion to take an anſwer is iſſued; 
the defendant's clerk in court uſually calls upon the 
plaintiff*s clerk in court for commiſſioners names; 
TY to ſee the defendant's anſwer taken, or leaves a 


ou WY bote in writing with him for that purpoſe, and, 
ine vpon receiving names, he proceeds to make out 
> Wl the commiſſion ; But if the plaintiff's clerk in 
on court refuſes to give ſuch names, the defendant 
en may, on motion or petition, obtain an order to 
0  ©2pel him to give names in two days, or, in de- 
ok BY [vt thereof, that the defendant may be at liberty 


5 to have a commiſſion directed to his own com- 

miſſioners. The forms of which petition and com- 

miſſion are as follow ; | 

" = h Between A. B. plaintiff, 

1 : ö | | Go D. fendant, 

To the right honourable the Maſter of the Rolls, 
The humble petition of the defendant, 

Sheweth, wat th 

T HAT the plaintiff hath exhibited his bill 
againſt . your petitioner, to which he hath 

Wh: | appeared, 
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appeared, and your petitioner's clerk in court hath 
often called on the defendant's clerk in court fo 


commiſſioners names to ſee your petitioner's anſwer 


taken, which he refuſes to give to your petitioner's 


clerk in court. SE Sth" VOTE A 
That inaſmuch as your petitioner lives_ in the 

county of E. about miles diſtant from the 

court, and is not in contempt nor has had ary 


gider-for'time to anſwer the ſaid bill; 


FPoout petitioner therefore humbly - prays your 


Honour, that he may be at liberty to take 
dut a commiſſion for taking his anſwer to 
+... the ſaidplaintiff's bill, returnable.— And 
that the plaintiff's clerk may in two days 
. + after notice hereof give to your petitioner's 
eelerk in court commiſſtoners names for tak. 
.- +"! Ing your petitioner's ſaid anſwer; or, in de- 
fault thereof, that your petitioner may take 
dbdut ſuch commiſſion directed to his own 
tempt againſt your petitioner for want of 
- - his anſwer may be ſtayed in the mean 

een dene, 4 1990106 
And your petitioner ſball ever pray, &c. 


; "2. > + : 3 7 * FEE, 4 46 x g 12. 43 / 
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Commiſſion to tale an anſwer." 
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GEOR GE the third, by the grace of God, of 

Great Britain, France, and Jrelang, King, de- 
fender of the faith; and. ſo. forth, To E. F. G. H. 
J. K. and L. M. Gents. greeting. Whereas A. B. 
Gent. complginant, hath lately exhibited his billof 
complaint ' before us in our court of Chancery 
againſt C. D, Gent. defendant: And whereas we 
have by. our writ lately commanded the ſaid defeod- 
aut to. appear before us in our ſaid Chapcery, at a 


certain day no paſt to anſWer the ſaid bill: Know 


——_ ww -— — 4 „ 2 nw A 
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that we have given unto you, any three or twa 
of you, full power and authority to take the anſwer 
of the ſaid defendant to the ſaid bill; and therefore 
we command you, any three or two of you, that- 
at ſuch certain day and place, as you ſhall think fit, 
ie you go to the ſaid defendanr, if he cannot conve- 
c niently come to you, and take his anſwer to the 
* aid bill on his corporal ontb, upon the Haly Evange- 
lits, to be adminiſtred by you, any three or two of you, 
ur the ſaid anſwer being diſtinctly and plainly wrote 
te upon parchment: And when you ſhall have ſo ta- 
10 ken ĩt, you are to ſend the ſame cloſed up under 
id 
ys 
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the ſeals of you, any three or two of you, unto. us 
in our ſaid Chancery | i 
% | Whereſoever it ſhall then be, together 
with this writ, Witneſs ourfelf at Veſtminſter the 


. 


K- 
s 
0 e 
i Here put the Maſter of the Rolls and Six-clerF's. 
0- ſurnames, © | 
of Indorſe it; By the Court. 6 © 
an Note ; If the defendant is a Nobleman, the. 
words above in different characters are to be left 
out, and the words «pon bis Honour inſerted in 
their 2 25 2 1 4 
The anſwer being ingroſs'd on parchment wit 
two ſhillings Ramps ; iPaken here in town, muſt 
be ſworn before a Maſter in Chancery; or if the 


of defendant lives above twenty miles from Landon, 
le he may either come up to town and put in his an- 
H, ſwer. here, or it may be taken by commiſſioners, a 
8 commiſſion as aforeſaid being firſt duly. iſſued for 
0 


that purpoſe ; notice of executing which commiſſton 
null be given in writing, in manner following, viz." 


E whoſe. names * hereunto ſubſcribed 
VV having received a commiſſion iſſuing out of 
the high court of Chancery, to us and others di- 


- 
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reed, to take the anſwer of C. D. el to 
che bill of complaint of A. B. Gent. complainant, 
we do hereby give you notice, that we intend to 
execute the ſaid commiſſion on the day of, 
Sc. at the houſe of, &c. at which time and - 
you, with your commiſſioners, may be preſent if 

You pirates Given under our hands this daj 


| ToMr.C.D 1 1 
a 1 . H. 


The commiſſioners and defendant being met to. 
gether purſuant to ſueh notice, one of the com- 
miſſioners reads over the anſwer ; though for the 
moſt part it is not read over to the defendant at the 
time when the commiſſioners meet together, but 
before by the defendant's ſolicitor ; but one of the 
commiſſioner's ſays to the defendant; You have 
heard the anſwer read, and do exhibit it as your 
anſwer to the bill of complaint of, Sc. To which 
he anſwers Tus: Then one of the commiſſionen 
adminiſters the oath to the defendant, (laying his 


right hand on the Bible or e which is 25 
| follows : ES 


OU ſhall *i 2 that e is apa} in \ this 
your anſwer, as far as concerns your own at 


435 deed, is true of your own knowledge ; and 


that what relates to the act and deed of any other 
perfon or org you believe to be true. 


So belp you God. 


And the ſame oath i is adminiſtredwhen an anſwer 


is ſworn j in town. 

Obſerve that now a defendant ww; in town, 28 
wel] 25 en in the men ann ag 
his . By 
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a By an order of the Houſe of Lords in 1640; the 


3 Lords of the Parliament, and Widows and Dow- 
(0 zgers of ſuch temporal Lords, ſhall anſwer upon 
f, proteſtation of Honour only. | | 
N The anſwer of a * Peer or Peereſs is taken upon 
i Wi their Honour. * 


af The anſwer of a Corporation is taken under their 


common ſeal. | n 
The anſwer of a Quaker is taken upon his ſolemn 
affirmation and declaration. 1 | 
Lord Harcourt and Lord Macclesfield allowed a 


0. Quaker to put in his anſwer without affirmation, 
. Wl the bill appearing frivolous. 1 Vill. Rep. 781. 

he The anſwer being taken, is to be annexed to the 
he commiſſion ; and then the caption is to be made ar 
the foot of the anſwer, thus : ay 
he HIS anſwer was taken, and the above nam- 
ti ed C. D. defendant was duly ſworn to the 
8 truth thereof upon the Holy Evangeliſts, at the 


houſe of E. F. ſituate in the pariſh of G. in the 
«= county of H. on the day of in the 
year of the reign of his Majeſty King 
George the third, and in the year of our Lord 
1770, by virtue of the commiſſion hereunto an- 
nexed, before us A , 

To this the commiſſioners ſign their names. 


cording to what is taken, 


this manner, the commiſſion is indorſed about the 
middle, thus : | 


"Sir Thomas Meers exhibited a bill 2gainft the Lord Stourton, and it was 
nerd, That the Lord Stourton ſhould be examined upon interrogatories 
touch ng his title 3 and it was objected, that he being a Peer of the realm, 


%yht to anſwer upon his Honour only; and it was reſolved by | 
la Keeper, that where a Peer is to anſwer to a bill; his anſwer put in upon 
1808 bis Honour is ſufficient z but where a Peer is to anſwer interrogatories, to 


make an affidavit, or to be examined as a witneſs, he muſt be _ his oath, 
Ala Meers v. Lord Stourton, 2 Salk. 512. F. Will. 140. ſee 4 Bac, 
n 3 | f 


Note ; The caption is to be properly varied ac 
And the caption being made and ſubſcribed in 


I The 


36s 


is * 
| 3 th 
1 = a 


And underneath the commiſſioners are to Cen 
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43 Tbe execution of this commiſſion 45 
| . pears in à certain ſcbedule, or cen: 
lain ſchedules (if more than one ſkin) 
' bereunto annexed. 


their names. e 
If there be ſchedules, they are all to be annexed 
to the commiſſion; and then the commiſſion is tg 
be made up and ſealed, and directed to the clerk 
in court: And when he receives it, it is to be in- 
dorſed in manner following : | 


23 January 1770. Upon the oath of A. B. « 
the publick office before Pt 


But if the bearer or meſſenger be ſworn at any 
other place, the indorſement muſt be properly 
varied. a . | a 

Then the bearer it taken to the publick office, or 
other place, before one of the Maſters, where he 
ſwears, That be received the commiſſion from tht 
Bands of one or more of the commiſſioners therein nan- 
ed, and that it bas not been opened nor altered ſince t 
Jo received it. | 
But if one of the commiſſioners has the carriage 
thereof, and delivers it ſealed, as aforeſaid, into the 
hands of a clerk in court, it is always accepted 
without oath, and indorfed thus : | 


' January 23. 1770. Received by tbe bands of 
A. B. one of the commiſſioners. 


Theſe things being done, the anſwer may be 
opened; and the elerk in court enters it in hiscauſe- 
k, annexes it to the bill, marks it at the top, 
With the day and year when filed, and ſubſcribes 
his name at the bottom, on the left-fide, and then 
files it wich his Six-clerk, of which he informs the 
plaintifF'sclerk in court, who goes into his * 
2 F 9 ; - U 7 
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ſody (it being by the defendant's Six-clerk trant- w 
mitted thither) and takes it from thence, firſt ma- YA 
ing an entry thereof in the Six-clerk's book : But 
if the anſwer of another defendant to the ſame bill 
be filed before, he then proceeds as aforeſaid, ſave. 
that in this caſe he does not annex the anſwer tothe 
bill, but only writes at the bottom of the anſwer, 
Bill with another anſwer to A. i. e. the plaintiff's Six- * 
clerk, filed ſuch a Term with B. i. e. the defendant's 
Six-clerk. BF pL 
But obſerve, that though no anſwer is ſtrictly re- 


puted ſuch till filed, nor to be filed until the coſts 


of contempt for not anſwering are paid, yet the 
y may be, 2 are frequently filed before. d 
An anſwer in general, muſt confeſs or avoid, or 
ny Wl traverſe or deny the material parts of the bill: It 
ly WH muſt contain nothing ſcandalous or impertinent; 


it muſt be under counſel's hand, (unleſs it is taken 
of WW by commiſſion in the country, and then it may be 
ſworn and filed without counſel's hand thereto) and 
tbe BY upon oath, except in the caſe of Peers, Sc. And 
an- zn anſwer to a matter charged as the defendant's 
eon fact, muſt regularly be without ſaying, To his 
remembrance or belief, if laid to be done within - fix 
iage Wi years before, unleſs the court, upon exceptions ta. 
en, ſhall find ſpecial cauſe to diſpenſe with it. And 
pted es to the fact of another, which he does not cer- 
tainly know, he ought to ſay, He has heard and 
1 tunceives, or believes it to be true; or, that be does 
1 or believe, &c. and ought not to ſaßx 
ay, that be bas beard, + | 
de If the defendant deny a fact charged in the bill, 
auſe- Wl de is to traverſe or deny it (as the caſe requires) 
top directly, and not by way of negative pregnant; as 
ribs H be be charged with the reteipt of a ſua of mo- 
then dey, he muſt deny or ttaverſe that he hath not re · 
1s the ceived that ſum, or any part thereof, or elſe ſet 
Jerk i forth what part he hath received, and deny the _ 
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Andſ if a fact be laid to be done with divers ei- 
cumſtances, he mult not traverſe or deny it literally 
as laid in the bill, bur muſt anſwer the Point of 
ſubſtance poſitively and certainly. Vide Clare. 
don's Orders 18 Car. 2. He is not obliged to ac. 
ſwer to any matter, the confeſſion whereof mighe 
ſubje& him to any forfeiture or penalty at law. But 
* bills for diſovery of writings and evidences, &;, 
in pure matters of meum & uum, ought to be an. 
ſwered. A counſellor, clerk in court, or ſolicitor, 
are not compellable to anſwer what they know of 
their clients. cauſes, as they are ſuch. 1 Chan. Ca. 
277. Neither is a referee, where it is agreed, ill 
that what paſſes between them upon the reference, f 
ſhall not be diſcloſed, or made uſe of on eithet | 
ſide. Ibid. | 4% | 
An anſwer ought not ordinarily to ſet forth be 
deeds in bec verba; and though the bill prays they 
may be ſer forth, yet if the defendant in his an» the 
ſwer ſays, he is ready to let the plaintiff have Wt: 
copies of them; or if he does not ſay fo, but 
ſets forth only part of them, it is ſufficient, and 
will be well enough; and the court will order that 
the plaintiff have liberty, at his own charge, to 
take copies of them, withour ſending them to a 
Maſter ; or order the defendant to produce them, 
on the examination of witneſſes, &c. Ord. in Chan 
121, Cc. | 8 n 
The defendant may without notice, move to 
amend his anſwer in a ſmall matter; but if it be Su 
in a material point, he muſt give notice, and the Mem a, 
court ſometimes grants it, eſpecially upon an aft- 
davit that the defendant was ſurpriſed therein 
1 Chan. Ca. 29. e | 
But obſerve, that there are no ſettled rules for 
amending of anſwers 3 but is is diſcretionary in the 
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Motion for leave to amend an anſwer. in. three 
particulars, wherein defendant found plaintiff miſ- 
taken; and per Cur. we often do it where iſſue is 
not joined, and it was ordered accordingly. Bunb. 

186. pl. 263. 

There are no certain rules about amendments 
of anſwers, for thoſe amendments are in the diſ- 
cretion of the court. OI and u, Bar- 
nard. 51. 

A man is not obliged to anſwer any queſtion 
which may ſubject him to a penalty. 

An anfwer may be amended even after a proſe- 


d, Wl cution for perjury commenced againſt the defendant, 

e, bor what he has ſworn in his anſwer, where it plain- 

et y appears to be a mere miſtake. id. 

4 Where an anſwer not allowed to be amended, 
th BY barely upon the affidavit of the defendant. Did. 

ey Where the defendant has examined witneſſes, 


n- the court will not give leave, that the plaintiff 
ve WI fall amend hir bill by en Parties. Barnard. 
but 223. | 1 

od WR Leave was given adaniiver i in French, and to be 
hat {tranſlated by. a public Notary. "Barnard. 223. 


te Where in a joint and ſeveral anſwer. by A. and 
o. if 4 for himſelf anſwers, and B. ſays he has 
em, peruſed the anſwer of A. and believes it to be true, 
ance . 5. be charged with nothing of his own know- 


edge, ſuch a relative anſwer is ſufficient z but it is 
herwiſe where the:defendants-anſwer feverally. 
Sufficient to give a full anſwer to the thing in 
mand, - Paſcb. 13 Car. 2. Randall and Head, 
ard, 188. But an executor muſt anſwer as to 
erer of alſete, though be denies the debt. 


donn be belisves and hopes — 4 debe is paid, 
hen ſufficient, Vide 1 Vern. 140. 

That he received no more to his be. 
uſicient, 1 Vern. 470. 


You, I, B b Ia 
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In a ſecond anſwer. the defendant muſt ariſyer 
the exceptions taken to the firſt. 1 Chan. Ca. 60. 

One 3 ſhall not be prejudiced by the ad. 
miſſion of anot 

A defendant may, in ſome caſes, be held down 
to his anſwer z but not where a perſon, to avoid a 
| ſequeſtration, owned he was ſatisfied a debt. Via 
I Vern. 448. 1 Chan. Ca. 154. © 

A A purchaſer not bound by an improvident offer 
in his anſwer. Mich. 1698. Eg. Caf. Abr. 36. pl; 
Watkins and Hatchet. 

May charge and diſcharge himſelf by anſwer 
vile 2 Vern. 194. Caſes in an abridged, Title 
Account, letter B. 

Where the general traverſe is omitted at the end 
of the anſwer, ſuch anſwer is good, and not to be 
ſuppreſſed as improper, the bill being fully an- 
ſwered. 2 Will. Rep. 87. 

Where the huſband will anſwer to the prejudice 
of the wife, who is an executrix, the court (on 
motion) will give leave for her to anſwer ſeparate- 
ly. 2 Vel. Ar. EA. p. 66. Ca. 2. 

Where a defendant infiſts on the benefit of the 
ſtatute of limitations, by way of anſwer, he ſhall 
at the hearing have the like benefit as if he had 
pleaded it. 2 Will. Rep. 145. 

An anſwer being reported not ſcandalous nor 
impertinent; if the plaintiff excepts to the report, 
he muſt ſhew ſpecially. wherein i it 1 ſcandalous c 
im ertinent. bid. 181. nt 

After the defendant has 3 the bill, he 
cannot refer it for ſcandal.  7bid.'q41.- 

It is a rule in equity, that the anſaer over-ru 
the plea, where the defendant anſwers to the ſame 

thing he inſiſts on by his plea, for he ought 90 
to aver it. Earl ef Clanrickard ve Brel, Jan 
1717. 4 Vin. Abr. * n b 
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If a bill be brought agaiaſt three for a joint de- 
mand, and one of them by anſwer ſays, he believes 
and hopes to prove the debt paid, and the cauſe is 
heard upon bill and anſwer, as to him the plain- 
tif can have no decree ; for tho* the defendant does 
not directly ſwear that the money is paid, yet his 
ſwer muſt be taken to be true, becauſe the plain- 
if, by not replying to him, has eluded him f 
the benefit of his proof: but upon payment of 
ts he may reply to the other defendants. Banker. 
. Hild, 1 Yer. 140. . 4 
No decree can be made againſt a man's anſwer, 
pon the proof of one witneſs. Earl of Mauntague 
, Bath, 3 Chan. Ca. 123. | 
If a man gives a general anſwer, and a par- 
cular:queſtion be aſked, which is anſwered in 
2 anſwer, yet he muſt anſwer particu- 
ty. 
A defendant was ordered to pay plaintiff 1001. 


(on x putting in a ſcandalaus anſwer. 2 Ghan. Rep. 
ate 66. | p 
An anſwer in court af equity is evidence at law 
the inſt the defendant. 1 Vent. 2124. 
bal The anſwer of a married woman in equity, the 


te Lord Chancellor King declared, was equal to a 
te paſſed by her at common law. Meſely 248. 


va If a defendant is in contempt for not anſwer- 
port. and on motion obtains time, if it he not ex- 


elly ordered that proceſs of contempt ſhall ſtay, 
nuff may proſecute for not anſwering. 

Defendant upon his oath ſhall be diſcharged of \ 
. under 408. 2 Chan. Ca. 209. Moſeley 253. 


Anſwer may not be amended after iſſue joined, 
it has ſometimes been done. Cban. Ca. 29. 
w, 248. pl. 321. 5 1 

Anſwer of a Few, ordered he ſhould be ſworn 


I ” Pentateuch in preſence of plaintiff's clerk, 
a 263, 
3 ba The 


. 
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Ok Appearing and Auſwering, &e; 
The anſwer of an Inſidel, taken by commiſſion 
at Calbe io Bengal in the Eaft-Þrdies, after the 
manner of that part of the world, was allowed 
good evidence by the late Lord Chancel. Hardwick 
after hearing the arguments of L. C. J. Le, I. 
C. J. Willis, and L. C. B. Parker, at Linc 
inn Hall, 23d Fan. 1744. Hil. 18. G. 2. but his 
Lordſhip declared, it was permitted to be read, on 
account of the ſpecial circumſtances of that parti 
cular caſe, and that he carried it no furtber. Oni. hi 
chund and Barker. 2 Eq. Caf. Abr. 397. pl. 15, 
Atk. Rep. 21. pl. 10. 2 Str. 104. 


(a) Separate The Wife's (a) anſwer not prejudicial to the hull © 
in by wife band, where he denied the truſt, and ſhe coofe-Wiſ ... 
alone, vi'h- ſed it, and one witneſs proved i ir, yet the bill wail ;, 
the court for diſmiſſed; ' 2 Chan. Ca. 339 os 
07m wy Executor | maſt either admit aſſets to anſwer * 
85 Caf. in the i 1258 demand, or. ſet forth particulan, i lit 
2 Will .Rep, Sl. 5 : LY bu 
371. 03 a i to eſtabliſh an A Posch for ſeparate | 
maintenance the huſband nor obliged to diſcort (1 

act of hard uſage to his wife. 1 Ver. 204. any 
Though an anſwer generally concludes only t vpe 

| defendant that anſwers; yet where one defendant upc 

hath anſwered, and others refuſed, there are inſtance ami 
wherein the court hath determined that the rel pte 

ſhould be bound by the anſwer of the other. out 
"Plaintiff. was obliged to accept anſwer fron mo- 

; Tripoli, which was nen hroke open on pi Wy 
board. Moſeley 39. the | 

| 7 The joint. and/ſcveral anſwer at two gefendat if be 
was, on motion, ſuppreſſed for irregulatity, becuſſiſ 1 |, 

it was underwrit, Jurat', and not Furati, or 4" bim 

. Jjurati. And the Maſter of the Rolls ſaid,” heb By 
knownſuch'an anſwer adjudged nnn *. ter 1 

2355 pl. 130. anſu 

that | 


[For more of anſwers, 1 vide 2 Lk Abr. 
68. W | | vi 


þ i» 
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Of Aiſchuinerti. 
l is, where a defendant upon vatli 


any right or title to the thing demanded by the 
plaintiff's bill; and diſclaims, i. e. renounces all 
claim or pretence of title thefeto. 'T 
And in ſuch : caſe; if it appear the plaintiff - 
bill was exhibited againſt the defendant only for 
yexationz the eourt will diſmiſs it, and give coſts 
againſt him: Ainet zel bn a 114 
But if. the plaintiff had any probable cauſe or 
reaſon to induce him to exhibit his bill againſt 


or petition; pray a decree againſt the defendant, 
and all claiming under him ſince the time of ex- 
hibiting the bill; but this I think is ſeldom decreed 
but on payment of the defendant's coſts. 

If one be named à defendant in a bill among 
other material defendants, who no ways pretends 
any right to the matters in queſtion, and he there- 
vpon diſclaims, he may, after ſuch diſclaimer, 
upon a motion or petition to that putpoſe, be ex- 
amined as a witneſs in the cauſe; for it ſhall be 
preſumed his name was inſerted in the bill, with- 
out other cauſe than only to take away his teſti- 
mony. 3871. ane 2 D.. 

And where à defendant diſclaĩms generally to all 
the matters in the bill, the plaintiff is not to reply 
if be does, and ſerves the defendant with a ſubpæ- 
12 to rejoin, the defendant may have coſts againſt 


bim for the vexation to be taxec. | 411 
But if the diſclaimer be only to-part of the mat- 
ter in queſtion, but as to the other part there is an 
anſwer, in ſuch caſe there may be à zeglication to 
that part that contains the anſwer. 


by his anſwer denics that he bath, or claims 


ſuch defendant; he may, if he pleaſes, by motion 
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8 Ok Exceptions, and 
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Of exceptions to anfivers and reports; of fur- 
| tber or better anſwers; with bearings up 
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party in writing, alledging that ſome plead. 
or proceeding in a cauſe is inſufficient, or not 
perfectly anßwered, in a certain point or points 
particularly expreſſed and ſet forth in ſuch excey. 
tions, and they muſt be figned by counſel. - 
Std Heger Lord Chancellor held, chat when the court or- 
. ders that the plea ſhall ſtand for an anſwer without 
ſaying more, it muſt be intended a ſufficient - 
wer,” an inſufficient anſwer being as no anſwer, 
Whetefore this being taken ro be a ſufficient au- 
fwer, and no expreſs liberty to except, the order Bi n 
that was made to refer the exceptions, and the ei · Wl .. 
ceptions themſelves were diſcharged. 3 Vill. Ry: N l 
240. 'Sellow v. Lewen, ' © | 6 
If there is a demurrer to part of the anſwer, 
and an inſufficient anſwer to the reſidue, yet the Bil 1 
r cannot exeept until the demurrer is argued; Wl 6: 
ut if the defendant anſwers to à bill as to matter Bi f. 
of diſcovery, and pleads only as to relief, the Bil .. 
233 may except to any matter of diſcovery be- Wl u 
ore the plea argued; becauſe it is plain that no mat. fe. 
rer of diſcovery is covered by the plea. 3 ik, 
Rep. 326, 7. * 2 i] : | | 
It an anſwer be infufficient in one or more points, 
the plaintiff may except theteunto, and force the 
defendint"topurin a better anſwer.  — 
Were cauſe is ſhewn for a continuance of an 
injunction upon exceptions filed to the anſwet, 
and where the court puts the party upon procut- 
jag the Maſter's report in four days, as is always 


done 
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and ſerve his warrants with all poſſible diſpatch, 
and a day's notice to attend is ſufficient ; as, if the 
warrant be taken out in the morning, to attend in 
the evening, becauſe the party has but four. days 
to procure the report, and if he fail therein he loſes 
the benefit of his order; but where the Maſtee 
cannot ſiniſn his report in four days, the Solicitors 
uſually agree that the Maſter ſhall date his report 
as within the four days, and give him a little lon- 
get time to conſider of it; or the Maſter may cer · 
ify that the time is too ſhort, and the court upon 
reading ſuch certificate will allow ſuch further time 
as the Maſter ſhall certify he wants. 10 nr26 


* 


the plaintiff muſt reply, and prove the matter of 
a- dbis bill to be true, if he can, and not inſiſt upon 
er. the inſufficiency of the anſwer; but this muſt be 
intended of things tranſacted publickly, whereof 


ters done by the defendant privately, or reſting in 
NY: his own knowledge only, he ought to anſwer par- 
ticularly and certainly. Eons 0% 36 1 
b And theſe exceptions are drawn, or at leaſt per- 
uſed and ſigned by counſel: And the practice in 
fling exceptions touching the inſufficiency of an- 
aer i ſwers, is to deliver them by the plaintiff's clerk in 
the BY court, fo ſigned on unſtamped paper, to the defend · 
be- in's clerk in court, or his clerk or agent, at his 


called filing exceptions. _ © 


| ed on the adverſe party's clerk. in court, by deli- 
f yering a copy thereof to the clerk ia perſon, or 
"WY leaving a copy with his clerk/or agent at his ſeat 


leer in the Six-clerk's Office, which is the known of- 
ae bee for doing buſineſs; and it ought to be ſerved 
mY 9 B b 4 there 


done 1n ſuch caſes, there the party is to take out 


But if the anſwer be good to a common intent, | 


there may be a general cognizance; for of mat - 


1 feat, firſt marking them at the top with the day of 
rü the month and year when delivered ; and this is 


Warrants given out by the Maſter muſt be ſerv- 


* 
375 
af 
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Of Exteptions, ad 

there while the office is open, and ſeft with the 
eletk and agent as above; for the bare leaving it 
at the ſeat when nobody is there, and which is 
many times done, is no ſervice; and the office 
is generally open till between eight and nine at 
night; for in this caſe the clerk has time to ſend 
early notice to his client that night, whereas ſome. 
times it happens warrants are nor left till ten ot 
cleven at night, and even at the houſe of the clerk 
in court, which is never, if ipſiſted on, eſteemed az 
good ſervice z for the client can have no notice til 
hext morning, when perhaps he may be gone out 
om other buſineſs, and conſequently has not due 
time to prepare a defence, there being only a day 
intetvening; and this is to the end that the adverſe 
party may have time to prepare, which he could 
nt ver do unleſs this rule was ſtrict ly obſerved; 

This rule of ſerving warrants generally holds 
good in all caſes; but as there is no general 'rule 
without an exception, fo there is an exception to 
this; for where'a party is put on procuring the 
Maſter's repott in four days, here a day's notice 
is ſufficient to attend, 1631 54 WOE UE 
But no exceptions can regularly be taken to an 
anfwer after replication; for thereby che anſwer is 
admitted - ſufficient; yet in ſome caſes the court 
will order the replication to be withdrawn, and the 
exceptions received;} oo BE 
If the defendant anſwers to a bill as to matter of 
diſcovety, and pleads only as to relief; the plain- 
tiff may except to any matter of diſcbvety before 
the plea argued. 3 P. Will. Rep. 327. 
If an anſwer be filed in Terches the plaiotiff 
mult deliver his exceptions the ſame Term, or with- 
in eight days after: But if che anfwer be filed in 
the Vacation, the plaintiff hath eight days after 
the beginning of the next enſuing Teent'to put in 
exceptions ; and they cannot be put in afterwards 
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other fide, the clerk in court refuſing” to receive 
' thein ; which if be does, an order may be ob- 
e tained either on motiom or petition, and ſetved, and 
t the exceptions delivered at the ſame time: And 
1 WH the defendant has from the delivery of the ex- 
.. WH ceptions eight days to'confider whether he will ſub- 
Ir mit to anſwerz and if he does ſubmit, he; "muſt 
k WI pay twenty ſhillings coſts ; but if not, an order 
3 may be obtained to refer them to a Miſter to look 
Fl into the plaintiff's bill and defendant's anſwer, and 
ut the plaintiff*s exceptions taken theteto, and chrrify 
i: WH whether the defendant's anſwer'be ſufficient in the 
yy Wl points excepted to, or not. And if the defendanc 
ſe do, within eight days after delivering exceptions, 
Id ſubmit to anſwer, and do amend his anſwer" (if 


14; WH cight days after he has ſubmitted ro gofwer;” hut 
ole if be lives twenty miles, or further, from London, 
to de uſually craves a commiſſion for taking his fur- 
he WY ther anſwer, and has till the firſt day of the enſuing 
ice Term to take and return his anſwer; and fuch ſe- 


cond anſwer being filed, and twenty ſhillings” coſts 


1 


an paid to the plaintiff's clerk in court for ſubmixtin 
ie put in a better anſwer, and ſuch ſecond an- 
urt i fver being ſufficient, es rm ao may then go 
the on and reply to fuch anſwer; bi end- 
ant refuſes to ſubmit to unſwer ſuch exceptions, 
rof he exceptions, on motion or petition, ' are to 
un- de referred to àa Maſter; who is to certify -whe- 
fore tber the an ſwer be ſufficient or not. The plaintiff 
| cannot refer exceptions to a firſt anſwer till eight 
days after they are delivered, and not ſubmit- 


ich- ting to put in a further anſwer : But on a ſe- 
in cond inſufficient anſwer they may be referred im- 
ter WI mediately, be ee DISH 
n in The plaintiff muſt ſerve the defendant with a 


warrant to attend on theſe references, which is — 


in either caſe, without ii Urder or conſent or the 


he lives in Londen, or within ten miles thereof) in 


but if the defend 


. 


ö . 
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Ot Exceptions, and 


| be ſerved perſonally, or op bis clerk in court, tay 


may take opt another Warrant; and if be does ng 


attend then, the Maſter may, in ſtrictneſs, on oath 
of ferring the fad rwo bar ahn on the datt 


Jerk in court, make a report ex parte, of the i- 


ſufficiency of the ſaid anſwer : But the Maſter wil 
ſometimes order a third warrant to be taken ou, 
and- if he fails then to attend, then, on oath of 


ſerying mis three warrants, as before, the Maſter 


will make a report as before; but the defendant 


for molt part appears. * 
Ide inſufficiency, appearing on the exceptions, i 


to be inſiſted on ; and no, new exceptians can be 


No new commiſſion, by the ſtrict practice of 


the court, ſhall be awarded for taking any ſecond 
anſwer unleſs by order, on affidavit made of the 
arty's inability to travel, or other good cauſe to 
lc the court touching the delay, and firſt pay- 
ing the coſts of ſuch inſufficient anſwer; or by 
the conſent of the 8 8 's clerk for expediting 
the cauſe; but no ſuch ſecond commiſſion is uſually 
con nre '[0. EEG: T9 WH. T5321 gx 
Ik che firſt anſwer be reported inſufficient, the 
Rt a Ap is to pA 1 s coſts; . 
ken in the country ion, two poun 
ten (hill ; 4 or a e 
four pounds for a third ; five pounds for a fourth, 
e. And the fourth anſwer being reported in- 
ſufficient, the plaintiff may move, on the Maſter's 
report filed, that the defendant may ſtand com- 
mitted z, and the defendant ſhall not be diſcharged 
till he = put in a full and ſufficient anſwer, and 
paid the coſts of the contempr. 3 
This rule of cammittiog defendant is ground- 
ed on good reaſon, becauſe in this caſe the part] 
of may 
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be held in hand a year or more before he ar- 
inc t « perf anſwer, which the court ill ne 
re here: 9 3 1 e eee 
ut if the anſwer be reported ſufficient, t 

plaintiff ſhall pay the defendant forty ſhillings 2 of 

If the Maſter reports the anſwer inſufficient in 
one ſingle exception, the defendant muſt except 
to the report, or ſubmit according re the report; 
if he doth not except, but ſubmits to anſwer over, 
be muſt take care to put in a full anſwer, for haye 
ing once be 2 anſwer 228 has allowed 
the judgment of the Maſter to be good agai 
£2 in this caſe he ſhall not inliſt br ki fe 
cond anfwer that he ought not to anſwer the ex- 
ceptions; nor ſhall he in caſe of a ſingle excep- 
tion afterwards except to the report, and bring it 
on for the judgment of the court, whether he 
ovght to anſwer over or not; for this he might 
and ought to have done at firſt, and there he would 
have had the opinion of the court whether his firſt 
anſwer had ' been good or not, which upon his ſe- 
cond anſwer he can never have, becauſe he has 
concluded himſelf by ſubmitting to anſwer accord- 
ing to the report. RR EE | 

But it is conceived this rule does not hold good 
in all caſes; for where the Maſter reports the an- 
ſwer infufficient in three or four, or more excep 
tions, it often falls out that one or more of the 
erceptions are fatal to the party ;.and ſo it wav 
appear if the party excepted to the report; an 
therefore in theſe caſes the party may ſubmit to 
anſwer over as to ſuch of the exceptions which he 
believes to be againſt him; but as to the others, 
f he is adviſed that his firſt anſwer is full in thoſe 
points, or if they are of ſuch a nature as ought 
not to be anſwered, or altogether: immaterial, the 
defendant in theſe caſes may, notwithſtanding he. 
has put in a farther anſwer to the report, after · 
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wirds except thereunto, and have the opinion 6 

the court thereon; and 

Was in that caſe, concluded by the report; or bound 
„ ' ts 


ot Erceptions; au 


it was never held chat be 
to anſwer dccording to the report; 
If the firſt anſwer be reported inſufficient, the 
defendant, if he anſwers again without excepting 
to the report, muſt anſwer all the points reported 
inſufficient, although the ſame exceed the chat 
in the bill; and the plaintiff, in ſuch caſe may 18 
by motion or petition, obtain an order to amend 
his bill without coſts, amending the defendant's 
COPY of the bill. 1 Chan. Ca, 60. Eg. Abt. 35; 
eee ee a 


"*And if a firſt or ſecond anſwer be inſufficient; 
roceſs of attachment, &c. for want of ſuch'an- 

wer, ſhall go on as it was before. 1 Chan. Ca: 
238. N. M351. Co, 565... 
When a defendant is in contempt for want of | 
an anſwer, and an inſufficient anſwer is put in, that 
is no anſwer at all; the plaintiff is not to begin 
his proceſs de novo, but go on regularly from the | 
laſt proceſs, Lady Abergavenny' vi Lady Aberga: | 
venny. 2 Kel. 5, Of e 15 
When an anſwer is apprehended ſufficient, and 
the exceptions thereto invalid, the plaintiff, not- 
withſtanding, may take exceptions to the Maſter's 


| 
1 
with the fenior regiſter, on a double ſixpenny:ſheet | 
of ſtamp'd paper, upon which you muſt mike a | 
depoſit of five pounds with ſuch regiſter z and yoi 
may, on ſuch regiſter's certificate, get an order, | 

| 


F. figned by counſel, and file ſuch exceptions 
th 


upon petition to the Chancellor, for ſetting them 
down to be argued. And if the party excepting 
does not petition and obtain ſuch an order, then 
the other fide may do it; and ia the mean time 
both ſides may prepare their briefs for counſel, for 
Arguing the exceptions to the report. | 
renn wa c 
But 


2” N 2 


gut the Maſter's report is cancluſive, unleſs 


either party take exceptions to it, which is often 
done on depoſiting five pounds with the regiſter, 
if it be a general repozt, which depoſit muſt be 
paid to the other party if the exceptions are over- 
ruled, but if they are allowed, then to him who 
made the depoſit ; and on reports touching ſuffi - 
ciency of anſwers, ten ſhillings, for every excep- 
tion or diſtin& branch of an exception, which on 
arguing ſhall be over-ruled as frivolous and imper- 
tinent 3 and for ſuch as ſhall be waved and not 
opened, ſometimes ten ſhillings. And theſe ſums 
hall be paid over and above the depoſit, if the re- 
port be affirmed z. or out of the depoſit, tho? the 
report be altered. a 
But it is diſcretionary in the court to order more; 
and on arguing the exceptions, the court ſometimes 
orders that each party bear his own coſts, welt] 
If the exceptions, or any of them, are upon 
arguing thereof, after the hearing, held. good and 
ſufficient, the court, in that caſe uſually orders the 
Maſter to review and alter his report in thoſe par- 
ticulars, SR ee 4 
Mete; If exceptions are found. againſt a defend- 
ant upon an anſwer, he muſt pay the coſts, and put 
in a better anſwer ; and the plaintiff may have one 
ſubpæna for coſts, and another to make a better an- 
ſwer, which are always returnable immediatè; and 
this laſt /ubpgng is uſually ſerved upon the defend- 
ant's clerk in court, and the other muſt be ſerved. 
petſonally on the defendant,and the coſts demanded 
of him : And if the exceptions be upon another. 
matter, the court determines them ppon hearing 
them argued ; ar ſends the parties back to the 
Maſter to review his report. r. 
After exceptions taken to an anſwer, and the de- 
fendant ſubmits to put in a farther anſwer to thoſe. 
fxceptions, or the Maſter reports the anſwer to be 
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| inſufficient, and the defendant puts in a ſerond an- 
ſwer, no new exceptions can be taken to the ſecond 
anſwer ; but if the plaintiff is adviſed that the ſe- 
cond anſwer is alſo mſufficient, he may either move 
or petitien the court, and obtain an order that it : 
may be referred to the Mafter to fee if the fecond a- | 
ſwer be ſufficient in any the points ted unta, in 
or not; and if the Maſter reports the ſecond an- I 
ſwer infufficient, the defendant muſt put in a third 80 
4 anſwer, unlefs he excepts to the Maſter's report, a 

| before, | 3 | 
There are other caſes where exceptions are taken ll © 
to the anfwer, and where the party has not anſwered th 
them at all, bur infiſts on his right, and that he is b 
not bound nor ought to anſwer them; and in this th 
caſe the Maſter generally reports according to the ll © 
exceptions, becauſe they will not take upon them- I 
elves to judge how far the defendant ought or Wil © 
ought not to anſwer, but leave it to be determined þ 


by the court; and when t comes on upon an ex- - 
ception, the court frequeotly diſpenſes with defend- i © 
ant's not anſwering the exceptions, where imme- Wl * 

terial or matters of title. 
Exceptions may be likewiſe zaken to a report, Bi 
Either in lunacy or bankruptcy. 
Care myſt be taken in drawing exceptions, that 5 


no miſtake happen therein; for no new exception | 
3s to be added. Bunb. Rep. 246. pl. 317. f 
An anſwer being reported not ſcandalous or im- 
pertinent, if the plaintiff except to the report, he WI, 
muſt ſhew ſpecially wherein it is ſcandalous or im- BW. 
pertinent, and not ſay generally that it is either, 
—(S0 in caſe of inſufficiency,) in order that what f 
"> pointed out may be expunged, 2 Will. Rep. 
181. 
If a bill or anſwer be referred for ſcandal, and 
pi tac by the Maſter to be ſcandalous, if the 
Maſter has once expunged this ſcandal, the party 
vl 2 * cannat 


kurther Anſwers, e. 
cannot then except to the report, becauſe when the 
ſcandal is ſo expunged, it cannot appear by the re- 
cord what that ſcandal was; and it was the party's 
fault that he did not except to the report ſooner. 
2 P. Will. Rep. 181, 182, 

On exceptioris to an anſwer, the defendant hay- 
ing ſworn he received no more than the ſum of 
co his remembrance, it was allowed to be a 

anſwer. I Vern. 40. 4 | 

If the plaintiff excepts to the anſwer, and the ex- 
ceptions are referred, and the Mafter certifies the 
anſwer inſufficient in the points e to, and 
then the defendants fully anſwer the charges of the 
bill; and if it happen that the exceptions exceeded 
the charges of the bill, and the Maſter, upon a refe- 
n rence of the ſecond anſwer, reports that inſufficient 
„ Wh ik-viſe in the points excepted to, and the defendants 
„ ercept to the report, and inſiſt that they had an- 
bored well, having anſwered all the matters of the 
. ll, yet they are alſo to anſwer all the matters of 
; be exceptions as well as of the bill, they not having 
4 2 4 the firſt report. Criſp v. Nevile, 1 

an. Ca. 60. I 


" Defendant having anſwered the bill, cannot af- - 


terwards refer it for ſcandal. 2 Will. Rep. 311. 
* Exceptions may be taken to an award upon ſub- 
on nion by order of court, 1 Chan. Ca. 186. Vern. 


410. 

Three defendants put in joint and ſeveral anſwers, 
vhich are reported inſufficient; two of them wave 
EC AT Ty 
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oer, and muſt be ſo alledged ; 8 can 
be aligned in one without the other. 2 
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1 Chancery, ow 


Rf. — 


* Exceptions takes; by tbe pub e to the 
led ng of the ſaid C. D. E Put in 
8 en wn ce, 5 nel : 


ee 
* all which ey the MY excepts 


M _ againſt the ſaid defendant's , anſwer, a 
__Imperfe&, evaſive and inſufficient, and 
_ therefore prays, that the ſaid defendant 


ma put ina WT. anſwer thereunto, 


#31 ; (13 beh. 


oO bearing upon bill and anfwery &. 


Cauſe ay be ſet down, to be heard upen bil 
and 12 provided there be matter of equi 
ty admitted by the anſwer ſufficjent to be found a de- 
cree upon: So that when the defendant hath an- 
ſwered, the plaintiff ought to adviſe with his.coun- 
ſel concerning the anſwer, and if be finds, that upon 
the anſwer alone, without 1 farther proof, there be 
ſufficient ground — a decree, then to proceed io 
hearing upon bill ang ,anſwer,. rü fartbet 
ade eue, la a bas . 
And if it be needful ta pr, „ Or g fex pat 
ticular points of the bl an pA allify one or tuo 
matters in the anſwer, the plaintiff ought to ext- 
mine £0 thoſe points only, and not to draw in plead- 
ng 


— a oy 


ow” 


— IT . — a 


Ot pearings upon Bil, Ke. 


ing or proofs, any 
in pain ef een ne e eee 

But note; at this tithe there very rarely is filed a 
ſpecial replication, but only a general replication to 


what witneſſes to examine: But if he examines to 

more points than neceſſary, the court conſiders that 

at the hearing, and perhaps may make the plaintiff 
thy pay coſts for examining to what is unneceſſary, * 
in But if the plaintiff reply to an anſwer, and with- 


out rejoindet, or rules given for producing witneſſes: 


and paſſing poles, brings the caule to hear- 
Not ing, the anſwer ſhall be taken wholly true, as if 
| in there had been no teplication; for the defendant's 
all opportunity of proving, his anſwer is taken from 
bin. . CS 3h V £25358 
pts Where the defendant, diſclaims, ot doth not an- 


reply without arguing the plea or demurrer; and 
if he ſerves the defendant with a ſubpæna to rejoin, 
the defendant may have coſts for the unjuſt vexa- 
tion, war De 4s 

If a deed or will is confeſſed by the anſwer, and 
referred to, there ought to be no replication ; but 
to proceed thereupon to a hearing on bill and an- 


qui- Wi frer. And if a truſt is confeſſed by the anſwer, 
| de- BY there needs nothing farther but to go to hearing; 
a" BY and the court will refer the accounts of the truſtee 
Un" BY to be ſtated by a Maſtet; and when that is done, 
pon decree a diſcharge of the truſtee on his paying the 
ebe balance: The coſts between the parties in that caſe 
6-10 being uſually reſerved by the court until after the 


Maſter ſhall have made his report. 
If a ſubpæna to rejoin be not ſerved, c, though 


par: WF it be ſued out, the cauſe may be heard on bill and 
two anſwer. ; | 1 x - 4 | we” A 
ex. If plaintiff replies to the defendant's anſwer, but 
lead: never ſeryes him with a ſu>P@ng to rejoin, he may 
« M4) 5 rut ing "LE ++  Tejoin 


the anſwer: and it is at the plaintiff's diſcretion 


ö 8 ſver, but pleads or demurs, the plaintiff is not to 


| 95 
%/ 
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388 Pk Hearings upon Bill, &. 
rejoin gratis, in order to prove his anſwer, though 
plaintiff cannot force him to rejoin without a fal- 
poena. Moſeley 123. pl. 77. 3 

Where witneſſes have been examined and no te. 
plication, the court at the hearing, or even after x 
decree, will order the replication to be filed nn 
pro tunc; a cauſe js at iſſue by the replication, 
and arejoinder is never actually filed. Moſeley 298, 

The method of hearing a cauſe upon bill and an- 
ſwer, is generally thus: After the ſubſtance of the 
bill has been opened by ſome junior counſel, and the 
matter of equity thereof duly repreſented to the 
court, the anſwer of the defendant is to be opened 
by his counſel, and muſt be admitted true in ll 
points, as to the particulars eharged in the bill, 
and no other evidence is to be given than wha 
ariſes from the anſwer itſelf, or being matter of re 

cord, to which the anſwer refers, and which i 
proveable by the record: But in many caſes, though 
the cauſe require no witneſſes, yet it may be neceſ 
ſary for the plaintiff to reply, &c. whereby the de. 
fendant will be put upon proof of his anſwer, and 
Be plaintiff admitted to prove the matters of the 

WM 

Where a cauſe is brought to hearing, and there 
wants proper parties, the court will order the plain: 
riff ro amend bis bill, and pay the coſts of the day 
to thoſe defendants, that were brought to hearing; 

| 'which if brought on before my Lord Chancellor, = 
five 1 coſts; and if at the Rolls, is three a 
pounds ſix ſhillings and eight pence. 50 
Mote; That an order of diſmiſſion (if dug 
ſigned and inrolled) will be a good plea in bar of . 
new bill brought for the ſame matter. 

Lord Keeper Wright declared, that where on 4 

bill brought by A. againſt B. C. and D. et al, tit 

defendant had examined ſome witneſſes, that B. be 
ing now plaintiff, may read thoſe depoſitions nf | 


eg 


Ok Please, Anſwers and Denttirrers; 


4. or any of the defendants in the firſt cauſe. Prec; 
in Chan. 233. 2 8 | oy 
A motion was made to inſpect theexhibirs proved 
inthe cauſe before hearing; but there being no in- 
ance of any ſuch order, the Chancellor would do 
wiking in it. 2 Stran. 764. 2 Wil. 410. | 


1 * 1 


— 


he 76 
he Of pleas, anſwers, and demurters, 
2 A Plea in equity is a ſpecial matter pleaded 
ll; by a defendent to a bill, of to ſome part 
by thereof, ſhewing and relying upon one or 


more facts ſet forth in the defendant's plea, as a 
i cauſe why the plaintiff ought not to be relieved in 
gh WY ome matter contained in his bill, in bar to any 
c. relief or diſcovery ſought after and prayed by the 
de. WY bill. It is nothing more than a ſpecial anſwer 
1nd WY bewing, or relying on one or more things as cauſe 
the WI vby the ſuit ſhould either be diſmiſſed or bar'd. 
The bill was for a ſum of money due to the 
dere! plaintiff's wife. The defendant (who was her bro- 
ain: ther) pleaded a releaſe made by her, upon ſecuring 
dy her another ſum by bond, which releaſe was ex- 
ug ruted by her as a ſingle woman, ſhe living as ſuch 
n that time in the houſe of the defend ant; and 
bree moreover that, after the marriage e me to be 
known, the huſband (the plaintiff) had accepted 
auh creſt, and thereby ratified her act. 

Lord Chancellor Hardwicke : Perhaps this may 
te a good defence, but it is not proper for a plea, 
A plea is proper, when as the matier of the defence 
an be reduced to a ſingle point, which will bar the 
aintiff's demand; bur then it is of uſe, becauſe, 


Cc 2 point, 


7 having the judgment iy the court upon that 


387 
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rits, and often cauſes a diſmiſſion of the bill, tt 


point, the parties are ſaved the expence of an en- 
mination : But where there go many circumſtance, 
to the defence, as in this caſe, it is of no ſort of ui, 
becauſe there muſt be an examination afterwards 
whether thoſe circumſtances be true or falſe : And 
it would alſo be highly improper that the coun 
ſhould firſt give judgment upon the circumſtances, 
and that an examination ſhould come afterwards. 
Auguſt 1739. Pleas and demurrers after the fourth 
and laſt Seal, Lincoln's Inn Hall. 
And pleas in equity are of three kinds, viz. if, 
a plea to the ":; mak 2dly, a plea to the perſin; 
3dly, a plea in bar. 
(1k) A plea to the juriſdidtion muſt ſhew tha 
the lands lie out of the juriſdiction of the coun; 
that the matters were tranſacted, or that the pary 
lives out of the power of the court, and the reach 
of its proceſs; as out of the kingdom, or in 
County Palatine, Sc. | 
(2dly) A plea to the erſon muſt ſhew that th 
party is diſabled by outlawry, excommunication 
Sc. to be relieved. 
(3dly) A plea in bar, as it goes more to the me 
court will ſometimes, on arguing of ſuch p 
order it to ſtand for an anſwer. And pleas of ih 
kind are various; as acts of Parliament, fines an 


recoveries, releaſes, former decrees, &c. purchaf 0: 
without notice; but notice muſt be denied, 1/7 of 
179. 2 Vent. 361. S. P. by way of anſwer, . 
not by way of plea, 2 Chan. Ca. 161. * 
Though a plea in bar be allowed, yet the play « 
tiff may reply to the truth of it, and put thed 
fendant on proving it, and may except to any oh | 
part of the anſwer. Gilb. 184. | ö 
And obſerve, that if there be any fraud alle 
cd in the bill, it muſt be denied by way of anſn z 
and not by way of plea. 1/ery. 185. R, 
2 R 4 


— 
ww 
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Ok Pleas, Anſwers and Demurrers. 239 
The ſtatute of limitations is no plea where the 
bill charges a fraud; but then it ſhould be charged 
by the bill, that the fraud was diſcovered within fix 
years before the bill filed, F Will. Rep. 143. 
deut h- Sea Company v. Wymondſell. 
4. (by parol) agreed to leaſe certain mines for 
twenty-one years, in purſuance whereof plaintiff 
entred and ſought for lead, and now ſued for a diſ- 
covery and performance of the agreement : Defend- 
ant pleaded the Statute of Limitations; and that 
the plaintiff after his entry quitted the mines, and 
never inſiſted on his bargain ill defendant had diſ- 
covered the lead. Benefit of the plea ſaved to the 
hearing. 2 Vol. Abr. Eq. 76. C. 36. 
la the caſe of the South-Sea Company, in whom 
the eſtates of the late Directors are veſted by act of 
Parliament, where the Statute of Limitations 
might have been pleaded againſt the late Directors, 
it is pleadable againſt the Company, who ſtand 
but in ſuch Directors place. Eid. | 
So where though the aſſignee of the effects of a 
bankrupt claims under the act of parliament, yer 
az the Statute of Limitations might be pleaded 
againſt the bankrupt, by the ſame reaſon it is plead- 
able againſt ſuch aſſignee. 3 Will. Rep. 144. 
A plea to the juriſdiction, or in diſability of the 
perſon, muſt be upon oath. And all pleas and 8 
d:murrers muſt be ſigned by counſel, and alſo pleas nm 
of matters of record, | 3 


% 


oath. 

2 Vern. Ca, 
33- Contra of a plea of outlawry, with the common averment of the identity of th- per- 
jon ; for it may come in on the other fide to aver, that he was not the ſame perſon. 
liem 182. In order to avoid pleas of outlawry, the plaintiff may make all thoſe that have 
out[uwries againſt him defendants, 


A plea of privilege muſt be put in upon oath, 
2 Vern, Ca. 80, 

Account ſtated is a good plea ; but if there be 
any agreement to rectify miſtakes, it ſhall not 
conclude though under hand and ſeal, 2 Freem. 


Rep, 183, 
Cc 3 | If 


— 
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If plaintiff replies to the defendant's plea, hy 
zereby admits it to be good. . . 

Bill for a modus —Detendant pleaded a verdig 
and judgment obtained by him in an action of deht 
upon Stat. 2 Ed. 6. againſt one of the now plain. 
tiffs, tenant of parcel of the land; and that Lord 
W, owner of the lands, endeayoured then to fy 
port the pretended modus in behalf of himſelf and 

ſtenants, Plea allowed. Finch 13, 
* Bill againſt the Clerk of the Skinners* Company 
to produce books of account of the Company; 
| he pleads that at his admiſſion he was ſworn not Bi * 


A oa R co amw ww oc 


to ſhew or deliver ſuch books without conſcnt of 0 
the Maſter and Wardens, and his plea allowed, Wl © 
Finch 24, 1 | 
Statute of Limitations pleaded in bar to a bill n 
brought for a ſatisfaction of 2001. paid by plaintiff's Wl t 
* huſband for the uſe of defendant's huſband, as ap- tl 
| peared by a note or letter from him to plaintiff's Wl © 
huſband, Plea over-ruled, Finch 14. h 
A releaſe ſubſequent to a decree pleaded, Vide Ir 
Gilb. Rep. in Eg. 184. 0 


RKeconciliation with the huſband after elopement 
with an adulterer pleaded in behalf of dower, and « 
plea allowed. 3 P. Will. 269, ul 
And pleas in bar of matters in pais, are to be © 
upon oath, except the matter of the bar be ſingle, t 
and fo full a bar, that the bill requires no further a 
anſwer ; the whole is generally ſer forth by way of e 
anſwer, and then ſo much of it as goes in bar ill / 
being relied upon, by way of plea ; and this is in- 
titled, The plea and anſwer of the defendant, 
Or the defendant may plead the matter proper 
in bar, and then add, by way of anſwer, what fur- 


bill. 2 Chan. Ca. 161. 
If the defendant's time for anſwering is out, and 


he, upon motion or petition, obtains further 5 
f anke 


th 
b 
ther is neceſſary as to fraud, Cc. charged in the 
NC 


Of Pleas, Anſwers and Demurrers. 391 
anſwer ® only, without ſaying that he may be at. 
liberry to plead, anſwer or demur to the plaintiff's 1 e 
bill; he ſhall not in this caſe (though he may af. an order for 


terwards, upon adviſing with counſel, find reaſon — 2 


io plead or demur) put in a plea or demurrer with- 2 in a 
out obtaining an order for that purpoſe. Ah art — 
| M7 to anſwer 


enly, Moſeley, 207. pl. 116, 


. * 7 
— 


A plea cannot be taken upon a general com- 
miſſion to take an anſwer only: But if the defend- 
ant obtain an order for a commiſſion to plead, an- 
ſwer or demur, he may take and return a plea and 
demurrer by ſuch commiſſion, or an anſwer and 
demurrer, or an anſwer only. ; 

After a proclamation returned, no plea or de- 
murrer can be put in or returned without leave of 
the court; but if put in, it will be diſcharged on 
that ſuggeſtion : Therefore the defendant who 
deſigns to plead or demur, ſhould take care that 
he be not guilty of delays; and would do well 
in applying to counſel immediately. Vide Ord. 
Chan. 121. | 

Note; Where there are matters alledged in a bill 
to which the bar of the plea or demurrer reaches 
not, or ſome circumſtances relating to the matter in 
bar that require a particular anſwer; as fraud, Ge. 
the defendant muſt anſwer upon oath as to thoſe, 
and then ſo much as goes mn bar is relied on by plea 
or demurrer; and this is intitled, The plea and an- 
ſuer of the defendant; or, The plea, anſwer and de- 
nurrer of ibe defendant. 7 | 

If the defendant is doubrful, whether, if he plead 
the atter of his defence, the plea will be allowed 
by the court; he may ſhew the whole matter by 
antwer, and then inſiſt and rely on it, almoſt as if 
he had pleaded it, only he is not to call it his plea, 
nor have the benefit thereof till hearing. 
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0 Ir after a ſuit commenced at common law, 9 


| any other inferior court, a bill ſhall be {exhibited 
in this court to be relieved for the ſame mater, 
the dependency of a former ſuit ſhall be admitied 


| as a good plea, and the defendant is not to be put 


to motions for an election or diſmiſſion; and that 


plea ſhall be proceeded in as in caſe of a plea of a 
former ſuit. depending in this court for the ſame 
matter. . | 

Where a defendant pleads the pendance of a for. 
mer ſuit in another court for the ſame matter, if it 
is in any of the courts of Jrelang, or here in Ex- 
land, on coming in of this plea, the plaintiff may 
and ought to obtain a reference to the Maſter, and 
to procure his report, that the former ſuit is not in 
the ſame matters; and in ſuch caſe the plea is to 
be over-ruled, or the defendant may bring on his 
plea; and if it is well pleaded, and both ſuits ap- 
pear to be for the ſame matter, the plea is always 
allowed, 

Where the plaintiff apprehends the plea to be 
good, though not true, he may reply to the ples, 
and take iſſue upon it, and proceed to examine 
witneſſes as in caſe of an anſwer; and in this caſe, 
where he replies to a plea before it comes to be 
argued, it is always an admiſſion of the plea as if 


. 
* 


it had been argued and allowed, only the defend. 


ant is put to the proof thereof, and ſo he may 
when it is argued and allowed; and if he proves 
his plea, the bill muſt be diſmiſſed on hearing. S0 
if the plaintiff amends his bill befare he argues the 
plea, it is an admiſſion of the goodneſs of the ples, 
as if the ſame had been allowed on arguing, & 

likewiſe of a demurrer. : 
If the defendant put in a plea, which on peru- 
ſal the plaintiff*s counſel apprehends will not hold 
good, then when the defendant hath enter'd it with 
the regiſter (which muſt be in four days after oy 
- " 5 al 
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ame to be ſet down-to be argued, before the Lor 
Chancellor; you may. prepare your. briefs of the 


dil and plea, and get your counſel ready for ar. 


uing. ä MHA ons 7 * 
8 But if a defendant does not enter his plea within 


four days after filing, it is over-ruled of courſe, 


and the plaintiff, on the regiſter's certificate of its 
not being entered, may take out a ſubpoena for coſts 
a of over-ruling a plea, and another ſubpoena againſt 


the defendant for making a better anſwer : And the 


fame ſhall not afterwards be admitted to be ſet down 
or debated, unleſs upon motion it ſhall be ordered 
by the court, N es 
All pleas in general ought to be entred with the 
regiſter four days after the filing of the plea, 
If the defendant does not petition to ſet down 


\ 


the plea td be argued, the plaintiff may petition 


and obtain an order from my Lord Chancellor for 
that purpoſe. LORE 
When a reference is made to a Maſter, of a plea 
of pendancy of a former bill depending for the 
ſame matter, if the Maſter reports, that both bills 
are for the ſame matter,.the plea ſhall be allowed, 
and the party is intitled to colts. — The plea cannot 
be ſer down to be argued, for then there would be 
twodilatories z but the plea is ipſo fadio over-ruled; 
and thereupon the party takes out a/ubpoena for five 
pounds coſts, in like manner as vpon the arguing 
of a plea, But in the preſent caſe, the Maſter 
made a ſpecial report, that the former bill of revi- 
vor was brought for the ſame matter, and by the 
lame plaintiff, but by a different deſcription, as be- 
ing in a different right; therefore the court muſt 
determine, and the rule as to coſts on the plea 


varied. Vide Barnard. 84. Huggins and The York 
The 


Buildings Company, 


- 
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; The defendant.who pleads ought to be careful in 
caprion thereof; for if thecomn'ilioners return 
T bis anſwer taf taken, without the words, The ay. 
fwtr and plen e defendant toas duly taken, an 
s feworn thereto upon bis corporal oath 
upon the' Holy Exangeliſts, &c. the plea will be re. 
jected, becauſe it doth not thereby _ that the 
rty was ever ſworn to the plea ; 'but the court 
oftentimes indulges the party to amend the caption, 
looking on it rather as a miſtake of the com- 
miſſioners, than a fault of the defendant. Vide 


2 Chan. Ca. 208. | 


A defendant may plead to part of a bill, and an- 
ſwer to the other part ; or may plead as to par, 
demur to another part, anſwer to the reſidue, 

A defendant cannot demur and plead to the ſame 

art of the bill, for the plea over-rulesthe demurrer, 

To plead to ſuch part of the bill as is not an- 
ſwered, is a bad form We, becauſe it puts 
the court to the trouble of ſeeing what is and what 
is not anſwered, and deprives the plaintiff of the 
benefit of taking exceptions to the anſwer. Moſely, 


40. pl. 22. | 


On time given to anſwer, defendant may put 
in a plea, for that is as an anſwer, and on oath, 
3 Will. Rep. 80, 81. | 
Either fide may, upon petition to my Lord 
Chancellor, ſet down the plea to be argued; and if 
on arguing thereof it is allowed, the plaintiff is to 
pay five pounds cofts ro the defendant, to be reco- 


vered by ſubpæna; but if over- ruled, or ordered to 


ſtand for an anſwer without liberty to except, then 
the defendant pays five pounds coſts to the plaintiff: 
But where the words are, To fave the benefit of tht 
a till bearing; no other uſe I think could ever 
made or found by theſe words, but that they 
ſave the defendant coſts for over-ruling his plea: 


And this ſeems to be, where it is doubtful to the 
| | cout 
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Of Pleas, Anſwers any Demurrers. 
court whether there he not ſome equity. againſt the 
matter pleaded; and thetefore the court often makes 
uſe of theſe words. Yet where the plea is very 
faulty or naught, though the court often ſaves the 
benefit thereof till hearing, yet they declare it ſhall 
not ſave coſts. | 


Plaintiff's bill ſuggeſted, thar defendant had lene | 


him money, and that he had truſted the defendant 
to compute the intereſt, that there was a miſcom- 


putation, and that plaintiff had paid more than 


was due; therefore the bill prayed, that defendant 
might ſet forth how much intereſt was due, and 
how much was over - paid: Defendant pleaded the 
ſtatute againſt uſury, as to legal Intereſt ; defendant 
ſhall not anſwer, as to the legal intereſt, but he ſhall 
anſwer to what he did receive more than the intereſt, 
Plea over-ruled as to all but the words legal intereſt. 
2 Vol. Abr. Eg. p. 70. Ca. 7. 


Plea of a purchaſe over-ruled for not anſwering. 


to the mortgage. Gilb. 185, 
In the pleading of a purchaſe, or a mortgage, de- 
fendant ſhould plead that the ſeller or morrgagor 
was, or pretended to be, ſeiſed in fee. 3 P. Will. 281, 
Bill of review and error aſſigned in the decree, 
Plea and demurrer thereto, Finch 36. ; 

A ſecond plea for want of Parties is not good; 
but ſuch plea cannot be ſuppreſſed on Motion, but 
muſt be ſet down to be argued. Moſeley 207. 

Bill by adminiſtrator for diſcovery of the perſonal 
eſtate, —The defendant pleads, that the ſuppoſed 
inteſtate made a will, and produced it, and that 
plaintiff was privy to it, and was cited in the ſpi- 
ritual court to prove it, —Plea over-ruled, as con» 
taining no equity why defendant ſhould not anſwer 
to the diſcovery of the eſtate. 1 Vern. 107,—But 
where the whole matter is properly in the conuzance 
of the ſpiritual court, ſuch demurrer allowed, 
Fak 236, | 
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Wk Pleas, Anſwers and Demurtety, 
Oorkawry is no good plea to a bill brought by an 
executor. Killigrew and Killigrew, 1 Vern, 184. 
A former bill depending was pleaded in bar of: 
ſecond ; but though both bills were of the fame 
nature and effect, yet as the latter had ſome new 
matter, ordered, that being the plea was 
% the plaintiff ſhould pay the mal colts of a plea 
1 allowed, but the defendant to anſwer the ſecond 
| bill, and the former bill diſmiſſed with twenty (11. 
lings cofts. Crofts and Wortley, Mich. 26 Car. 1. 
'7 Chan; Col 2gettt NG = 55 
The bill being to have an account of a truſt, the 
defendant pleaded he was intruſted for three chil- 
dren, viz; for the plaintiff and his two brothers, 
and that the other two not being made parties, he 
was not bound to anſwer; for otherwiſe he might 
be thrice called to an account for the ſame matter: 
and the plea was allowed. Hanne and Stevens, 
denn 

The plaintiff intitles himſelf as adminiſtrator; 
the defendant pleads the plaintiff is not ad miniſtra- 
tor; it was objected, this was a negative plea: Per 
cur. Allow the plea, it is a good plea in abatement 
at law. Nin and Fletcher, i Vern. 473. 

A purchaſer muſt plead that he had no notice. 
Creſſet and Kettleby, Hill. 168 3. 1 Vern. 219. 

' Detinvue of Charters is a good plea at law in bar 
of an account, and ſo it is in equity. 2 Yern. 33. 

In a plea of purchaſe it is a ſufficient denial of 
notice to ſay, that at the time of the purchaſe he 
had no notice, without ſaying, at any time before; 
for if it is proved he had notice before, he is liable 
to be convicted of perjury, 3 Will. Rop. 243. 
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; Jones v. Thomas, : i 
In all cafes of a plea of purchaſe or marriage 
* ſettlement, notice muſt be denied though not char- 

ged by the bill: and it may be ſufficient to deny it 


either by plea or anſwer, notwithſtanding the ob- 
| COT jection 


Ot Pleas, Antwers and Demurrers. 
jection that it dught to be in the plea, ſfnce al! 
the defendant has to do is to prove His plea f; for 
the defendant is not to prove a negative, viz. that 
he had no notice; however it ſeems beſt to deny 
notice both in the plea and anſwer. By Lord Par- 
ker, Aſpton and Cur ſon, Hill. 1719. S. P. By Lotd 
King, Weſton and Berkley, 17 July 1729. 3 P. Will. 
Rep. 24 EN neee | 

1 Sen of a purchafe was over-ruled for not an- 
ſwering to the mortgage. Meder and Birt, Gilb. 
18 i ; 9 | | * of 4 
To of the defendants being officers of the 
Exchequer, plead the privilege of the Exchequer; = 
but the plea was over-ruled, becauſe there was a = 
third defendant, who had no right of privilege, 

Fanſbaw and Fanſhaw, Trin. 1684. 1 Vern. 246. 

In pleading the Statute of Frauds, it is neceſſary 

to ſay that the agreement was not reduced into 
writing. Prec. in Chan. 838. | 

There was a parel agreement for a leaſe of | 

twenty-one years, upon which the leſſee entred, and | 

enjoyed for fix years; and then the Earl brought | 

a bill againſt him to compel him to execute a 

counterpart for the reſidue of the Term. The leſſee 

pleaded the Statute of Frauds and Perjuries, which 
on argument was over-ruled, the agreement being in 
part curried into execution. 2 Strange 7832. 
The Statute of Limitations is 20 good plea 

where the eſtate in law is in truſtees, 9g Mod. 32. 

A decree was made in the court of Exchequer 

againſt tenant for life, to hinder him from com- 

mitting waſte, which decree, and a perpctual in- 
junction to ſtay waſte, were founded on a deed of 
ſettlement z and on a bill in Chancery to ſet that 

_ deed aſide, the defendant pleaded the decree in the 
Exchequer, but it was over-ruled, Ving and Wing 
& aÞ, 10 Mod. 19. e 
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298 Ot Pleas; anſwers.gudDamurrers 

.If a bill be brought for an aceount of the profits 
of mines, and the defend ant pleads a ſpecial a of 
Parliament, which, gives an excluſive juriſdiction of 
all matters ariſing within the mines to the courts of 
A. but does not aver there is a court of e 2 
there the * will be over. ruled. Strode and 
1 Fern, 

Purchaſers [fa by is brought to be relieved upon a truſt, 

* and charges the defendant with notice of the truſt, 
Abr. 333. before the taking his conveyance, the defendant 

| by way of anſwer (a) may deny the (b) notice, 
and plead he is a purchaſer for a valuable conſidera- 
tion, without ſhewing what the conſideration was, 
Mich. 15 Car. 2. between Moor and Mabew, 1 
Chan. Ca. g4. Though it was objected, that * 
ſhillings is a valuable, though not an. equitable 
confideration. Sed quere, if the conſideration 
ought not to be ſet forth? 

But where the bill charges notice before the 
defendant took his conveyance, and the defendant 
by (c) way of anſwer denies the notice at the time 
of his purchaſe or contract, and pleads he is a 
purchaſer, &c, this plea is nought, being founded 

upon the anſwer, which denies only notice at the 
time of the purchaſe, which may be underſtood of 
the contract, and not of the execution of convey- 
atices ; and if there was any notice before the con- 
veyance executed, it would charge the defendant. 
Mich. 15 Car. 2. between Moor and Maybew, 1 
Chan; Ca. 34. ſuch plea was over-ruled, 1 Dan. 


| 18. 8. C. ot Eg. Ab. 38, 334. 
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) Muſt deny the notice, elſe his is not good. 2 Vent, 
Y e 8 another, ſhall a the yo 
chaſer himſelf, 1 Chan. Ca. 3 
(e) Notice muſt be denied by "nay ee and —— 2 Chan, 
Ca. 163, R nn coy rn 
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Ot Pleas, Antwers and Demürters. 
A bill was. brought for diſcovery of tithes by 
leflee of a parſon. The defendanr pleads the 13 E. 
{, 20. ,. 1. againſt non-refidence in bat, and held 
to be a good plea both as' to the diſcovery and relief. 
/ / (r had ua 
Plaintiff entitles himſelf as adminiſtrator. 
Defendant pleads that. plaintiff is at adminiſtrator, 
A good plea in abatement in equity as well as at 
W. 8 IN ; 
The plaintiffs being mortgagees, the bill was to 
diſcover ſetclements, and what eſtate the mortga- 
gor had in him; to this bill the defendants pleaded 
two ſeveral ſettlements, whereby the mortgagor 
was only tenant for life; but the plea was over- 
ruled, becauſe the defendants did not offer, by w. 
of anſwer, to admit the tenant for life to be dead, 
that ſo the plaintiffs might try the validity of thoſe 
ſertlements at law; for if they ſhould expect till 
the tenant for life was dead, their witneſſes that 
could prove the fraud might be likewiſe dead; be- 
ſides, the defendants pleaded thoſe ſettlements to be 
made after marriage, in purſuance of promiſes and 
agreements made before marriage, and did not ſet 
forth what ſuch promiſes or agreements were. 
Hill, 1682. Lord Keeper & a v. Wyld & ab, 
1 Vern. 139. | | 
A plea of a purchaſer for a valuable confider- 
ation over-ruled, becauſe the defendant did not al- 
ledge ſeiſin and poſſeſſion in the perſon from hot 
be bought. Trin. 1684, Travanian and Meſſe, 
1 Vern, 246. | | 
A bill was brought for an account againſt one 
as bailiff, ſuggeſting fraud; if defendant pleads . 
that at ſuch a time he did account, he need not 
wr and ſet out an account. G1lb, Rep. in Eg. 
228, 
Bill by the heir to be relieved by a judgment, 
Creditor, who had brought a ſcire facias againſt 
3 him, 
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obtained againſt bis anceſtor! 
55 Waden pleads, that the . 
1 had pra. 8 that he had no aſſets by 
e and therefote needs no relief from thi 
court, if his plea be true, and the judgment ere. 
tor's plea An of nch 69. 
The bill was to relieyed touching certain 
lands, which the plaintiff claimed title N as heit 
5 on the part of his 5 ther: The defendant pleaded, 
| that the mother was the purchaſer of thoſe lands, 
and that the defendant. was heir on the part of the 
mother, ex parte materna; but it not being plead- 
ed that the defendant was heir of the whole blood 
o the mother (and in fact he was, only of the half 
blood) therefore the plea was over-ruled. Hill. 1686, 
Addiſon and Hindmarſh, 1 Vern, 442. BY. 
I Thedefendant pleads, that the plaintiff brought 
A former ſuit for the ſame matters, which ſuit is 
till depending, for aught he knows to the con- 
trary ; for the plaintiff it was inſiſteg, that this 
plea was not good, becauſe he, does not poſitively 


aver, that the former ſuit is ſtil}, depending; and 
no iſſue can be taken upon his a Re to the 


contrary; but the Matter of Rolls allowed 
Ws plea, becauſe the defendant opght not to have 
et it dowh to be argued; for by that he admits, 
that the former ſuit for the ſame matter is de- 
pending; but the plea ought to hve been referred 
to a Maſter to examine whether, there was a former 
ſuit depending for the ſame matter, or not; and 
ſaid, there needs no poſitive averment, that the 
f;ormer ſuit is ſtill depending, fot that is examinable 
by the Maſter; and the defendant never ſwears: 
pea of a former ſuit depending. 1 Vern. 33% 
ide Hard. 160. where a plea was held nought 
for want of an averment jn the concluſion. 
Alter a plea put in there can be no motion for 


an injunction tilt the 1 is n 3 but the court 
: at 


Of Peas, Antwets and rs 
it the inſtance of the plaintiff wf pes ane br | 
guing of the plea ; and will give leave, that if the 
plea ſhould be over- ruled, that then the phintiff 
may move at the fame ue for ar injurition.” 3 
Will. Rep. 39 6. >». V > Bo. OL | 

Where — had pleated toa bill and died be- 
fore the plea was argued, the executor may p 
de on for the e cannot de ec 8 Ca,'in 

Temp. Talbot 3 ? 

A plea was held il, beeanſe' it went as to any 
fraud ſuggeſted, &c, and like wiſe becauſe it did 
not aver, that the accounts 3 „ ee 
were juſt and true accounts. 1 
fins and Draper, Vi c pi 

Outlawry in a relator, wwe 3 ſuit F in ä 
the Duchy Court by Mr. Attorney General, touch- 
ing Coal- Mines in n allowed 2 800d 725 
Prec. in Chan. 13. 

Where a decree in a former cauſe map be pl: 
ed in bar, vide Barnard. 7 

All pleas whatever are argued in open court. 

It is a rule in equity, that the anſwer 97 
the plea, where the defendant anſwers to the ſame 
thing he inſiſts upon by his plea, for he ought fot 
o anſwer to it. Eart of Clanrichard v. _— 
77. 4 Vin, Abr. 442. pl. 1. 

It is ſufficient for a delendant! in a 7A to IN he 
does not know or believe as to the fact or deed of 
which a diſcovery is ſought by the bill. hl. 48. 
2, Whether a plea can be received after the de- 
tendant has ſtood out pegeels to a ſequeſtration. 
Kerry v. Simple. 1716. 

If a cauſe has he farinerly diſmiſſed; and the 
diſmiſlion not ſigned and inrolled ; if this be plead- 
ed, it muſt be on oth, for ul the: inrolavent it is 
not recorded.” = 
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, Ot legs, Auwers ang Deuuntttz 
One. is not hound to diſcover what, may ſubject 
him 2 progle of an act of Parliament. Very, 
en e dene off e 
When the bill is in the disguaRive, defendant 
may take it either way. Vern. 220. 
A ſolieitor brought bill for fees, and defendant 
n c. 6, that plaintiff had not figned 
is bill, and the plea was allowed. Vern. 312. 
ne claiming under a voluntaty conveyance 
from, tenant in tail, is not compellable by the 
iſſue in tail to diſcover the deed of intail. 2 Vern, po. 
If adminiſtrator in province of; York ſve a de- 
endant in province of Canterbury, it may be plead- 
ed. Chan. Ca. 186. . 
Purehaſe under an outlawry pleaded and allowed. 
Gilb. 184. 1 * | 
A. obtained an annuity or rent-charge on cer. 
tain lands of B. in Ireland; B. ſuggeſting ſome 
fraudulent practice here in London in obtaining it, 
exhibited his bill againſt A. being there, to be te- 
lieved; A. pleaded the juriſdiction of the cour, 
the land lying in Ireland; but the plea was over- 
ruled, and he was ordered to pay coſts for endes. 
vouring to ouſt the court of its juriſdiction. By 
Lord Chancellor Nottingham, 1682. 1 Vern. 77. 
Affirmed by Lord Keeper Nortb upon re- arguing, 
who ſaid, that the objection, that the court could 
not ſequeſter the land in reland, was of little 
weight, for that it did not appear but that the de- 
fendant had other lands in England which would 
be ſubject to a ſequeſtration. 
Bill to diſcover a title and deed ; Cefendant pleads 
a conveyance from the plaintiff himſelf, and a ver- 
dict againſt plaintiff's title on full evidence, and 
demurs as to the diſcovery of the purchaſed deed; 
— both allowed. Finch 205; 
2 8 
* [A | The 


ducing letters of abſolution may proceed. 


- 


Of Pleas, Anfivers and Demurters, 

- The defendant was committed becauſe he would 
not anſwer, the land lying in the Cinque Ports. 
1 Chan, Rep. 140. _ NS ee 


Oxford, the privilege mult be pleaded 1 70 ſeal 
of the Univerſity, 2 Chan. Rep. 104. 2 Vent. 368. 

Plea of outlawry, if it be in any ſuit for that 
duty touching which relief is ſought, 3s ſufficient, 
and plaintiff may take out proceſs to enforce a bet- 


Chen 
Ca. 186, AN CA IRE vile Ss 7 


ter anſwer, a}, W e 

After plea of excommunication, plainti 

Parol agreement is deſtroyed by writing, and 
defendant need not anſwer, but plead Statute of 


* 


Frauds. | 4 

The Biſhop of Worceſter brought a bill againſt 
an aſſignee of a leaſe, charging it to be expired; 
defendant pleaded that he was a purchaſer of the 
leaſe, and was informed fifty-ſeven years were 
then to come, and therefore he gave nineteen 
years purchaſe for it; allowed a good plea, 2 Vern. 
155 e 


teſtate's eſtate; ſhe pleads adminiſtration granted 
to another by the prerogative court, by which 


the adminiſtration granted her by an inferior court 


is repealed, Plea over-ruled with coſts. Finch 
233. | ants NINE 8 
After a decree, if the party againſt whom the 
decree is made, intends to review it, but does it by 
way of original bill, and not in form, nor with 
the ceremonies of a bill of review, the defendant in 
this new cauſe may plead the decree in bar. 
Bill to diſcover the truſt of a mortgage, and 
to redeem, —Defendants demur as to the truſt, 
being ready to reconvey on payment of principal 
Dd a2 and 


Bill againſt an adminiſtratrix is diſcover the in- 
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40% Of Pleas; Anſwers, and Demurretz. 
Ce and inter eſt, Demur rer allowed with coſts. Find 


214, ' %, Sp atoll Prob ige 
If outlawfy or other matter be pleaded, ang 
the plea is over-ruled, no other plea ſhall be after. 
wards pleaded 3 but the defendant.muſt anſyer, 
A plea of outlawry mult be pleaded ſ pee 
Agilli. The plea continues only in force till the 
- outlawry: be reverſed, but hinders all proceedings 
in the mean time; and when the outlawry is fe- 
verſed,” the plaintiff upon paying of 205. colt 
(if the plea is not argued) ſerves the defendant 
with a ſabpæna to anſwer the ſame bill, Ord. 
PW At rooms, 999 0M 
Excommunication in the plaintiff muſt be plead. 
ed ſub pede illi. e 
If by the defendant's overſight, negle or de 
fault in not attending, his plea is over-ruled; the 
court, on motion or petition in time, will order 
it to be re-argued, the defendant paying the coſt 
of over-ruling. _- | TE OR 
Plea of the County Palatine of Cheſter allowed, 
Vide Finch 451. N LF ATLAS 
Where a matter is pleaded that is not of record, 
and the plzintiff deſires to have the opinion of the 
court, whether, allowing the matter to be true, it 
is a ſufficient bar to the ſuit, it muſt be argued; 
and being found ſufficient, the plaintiff is to take 
iſſue, whereupon the defendant muſt make prod 
of rhe truth of his plea, by depoſitions, Sc. 28 it 
the caſe of an anſwer. _ - | 
Plea of non-refidence to a bill for tithes, allow 
ed. And defendant needs not anſwer. as to the 
quantity, quality or value of the tithes, as when 
he pleads a modus, becaule there he doth not deny 
that nothing is due, —Here the plea goes in deni 
and bar of the plaintiff's whole demand. Gi, 
228. Com. Rep. 392. | 
_ See forms of pleas poſea, p. 394. 
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Demurrer is the allegation of the defendant, | 

which admitting the matters of fact, or 


+ WH mc of them alledged by the plaintiff in his bill, 
he to be true, ſhews, that as they are ſet forth by the 


plaintiff himſelf, they are inſufficient for him to 
proceed upon, or. to oblige the defendant to make 
zolyer unto; and therefore it demands the judg- 
ment of the court, whether the defendant ſhall be 
compelled to make anſwer tõ the plainuff*s bill, or 
to ſome certain part theteof. G EIT ve 
ad. Demutrers are of various kinds. A man may 
emur for want of parties, or for want of equity 
de che bill, and for many other cauſes; as the nature 
the of the caſe requires. | 
der If one demurs to a bill, and that demurrer be 

coſts il, the defendant may fhew: a freſh-cauſe of de- 

urrer at the bar ore ſenus; but if that be good > 

wed. he defendant cannot have his coſts. 3 Will. Rep. | 


An 


* 


il, d 28536 > | ; 
cord, Note; By the rules of the court every demurrer = 
f the all expreſs the ſeveral cauſes of demurrer,. | | 
eds i'r. Lord Hardwicke, Lincoln's Im Hall,” g Aug. © 
take 1739. The Earl of Suffolk v. Green & Monk, | 


2s io IH E bill was for diſcovery, and to perpetuate 
e teſtimony of A. who could prove the allega- 
allow n, which was an uſurious contract, viz. a bond 
to de 4000 l. of Auguſt 1720. from the plaintiff's 
8 her to the defendant Green, in truſt for the de- 
t deny ndant Mont, upon which the plaintiff's father 
denial den a Commoner) had allowed 10 J. per cent. 
_ Gil, emu, and fo had received only 36001. N. B. 
Gig not pray relief, nor offer to pay what was 
ly due. "The defendants ſeverally demurred 
OS infvered, and by their anſwer offered to ac- 
Dd 3 cept 
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ceived, Sc. The bond had nod been put in ſuit 


1 the firſt a good cauſe, Mr Bil. 


- the plaintiff, if he has a mind to drop proceeding, 


Ol nnn. | 
cept what was ſtated by the bill to have been re- 


They ſhewed two cauſes of demurrer : 
#irft,"'That!the diſcovery ſubjected them to 
penal ſtatute ; Secondly, That the court ought not 
0 perpetuate teſtimony to deſtroy their debt. 
In this caſe the Lord Chancellor, 4.2 from 


of demurrer, but not the ſecond; and ) gell. 
declared the courſe of the court to be, that if one 
cauſe was good, and the other ill, the demurter 
mult be over ruled. Therefore for the ſake of the 
precedent he could not allow the demurrer to ſtand 
as to the firſt cauſe, But over- ruled it, with a di 
rection, that the defendants ſhould not be obliged 
to anſwer as to the uſury. Atk. Rep. 450. pl. 107, 
A defendant may demur to any part of the bill, 
ſo as the demurrer be filed before the rule to anſwer 
be out, and before he has obtained an order for 
time to anſwer ; but after ee order obtained to 
ut in his anſwer anly, he cannot demur, vnleſ 
e obtains an order for that purpoſe. 
If a demurrer be to part of the plaintiff's bill 
and an joſvfficient anſwer to the reſidue, yet the 
Plainti f cannot except until the aner is argue! 
| Macs 111 is vjual, in your petition for time 1. 
anſwer, to pray to plead, anſwer or demur, but 
not to demur alone, and the order thereupon i 
drawn up fo. - 
Demurrers are put in under counſel's hand, ge⸗ 
nerally without oath, | 
If the defendant put in a demurrer, which ü 
apprehended will hold good, it is the beſt way for 


to move and obtain an order to diſmiſs his bill witl 
coſts, to be taxed by a Maſter ; which coſts being 


paid to the ä there is an end of the * 


1 


wen . Y 
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| urrers. 
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Bot no plaintiff can diſmiſs bis bill but 


* am 


4 


equity on his fide, and intends to proceed, he © 
zpply fo the court, either by motion or petition, 
t amend his bill on payment of twenty. ſhillings, 
colts z but this is to be done before the demurrer'ig 
et do vn to be argued, otherwiſe the plaintiff muſt, 
pay the defendant the coſts be has been at in get 
ung an order to ſet down the demurrer to be argy- 


ed, and twenty ſhillings beſides, before he can 


fer amend ; and if argued and allowed, five pounds, - 
the But in cafe the demurter will not held good, then 
nd WW che plaintiff may petition to ſet down the demurrer, 
di» nnd prepare briefs, GMC. Wore 
ped If a demurrer on arguing be,over-ruled, the 


defendant pays five pounds coſts to the plaintiff, 
ill, BY bor if it be allowed, che plaintiff pays five pounds 
wer Wi to the defendant ; And after that the 3 
tor may give notice, and move, that the bill may be 
| to diſmiſſed with coſts to be taxed, | 

If a defendant-demur and anſwer, yau cannot 
paced on the anſwer until the demurrer has been 
arpued. | b 

5 defendant may demur as to part, plead as to 
other part, and anſwer to the reſidue. | 


1 


If a demurter is put in upon a ſlip or miſtake 
in the bill, the plaintiff may obtain an order, up- 
on payment of twenty ſhillings coſts, that he may 
be at liberty to amend his bill, at any time after 
the demurrer put in, and before the ſame is ſer 
down to be argued. ; 


And if a defendant obſtinately inſiſts on his de- 


ch ü murrer, and refuſes to anſwer, though proſecuted 
ay for Wh to a ſequeſtration for that purpoſe z and where 
ding, the court is of opinion, that ſufficient matter is 
ung :lledged in the bill to oblige him to anſwer, and 
ys, for the court to proceed upon ; the court will de- 
2 } 


Dda4 cree 


Hill but: on e. 
ment of coſts to be taxed, But if the plaintiff has 
Day 


r 


. 
' ” 
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Ot Demuvrevs- 

eree the N of the plaintiff's bill to be taken 
Ai, ; 
bat ſerved with proceſs to anſyer, 
may by advice of counſel upon fight of the bij 
- only put in 2 drmurrer thereto, if there be cauſe, 
or. may by like advice be enabled to put in ary 
Juſt plea, wWhlch he hath in diſability. of the perſon 
of the plaintiff, or to the juriſdiction of the cour, 
And ſuch demurrer or ſuch plea in diſability, or 
to the juriſdiction of the court, under the hand of 
the counſel, ſhall be received and filed, although 
the defendant do not deliver the ſame. in Perſon, or 
by commiſſion. And therefore if the defendant 
| ſhall pray a commiſſion, and thereby return a de. 
murrer only, ſuch demurrer upon motion will be 
diſcharged ;' or if he returns a plea which ſhall be 
afterwards over- ruled, the defendant ſhall pay five 
e . 
And note, that the defendant may return a plez 
only. by a ſpecial commiſſion, bur cannot retun 
only a demurrer, © _ | | 3 
If any cauſe of demurrer ſhall ariſe and be in; 
ſiſted on upon debating the demurrer, more than 
is particularly Woes yer the defendant {hall 
pay the ordinary coſts of over-ruling a demurrer, 
if thoſe cauſes which are N alledged be 
diſallowed; altheugh the bill, in reſpect of tha 
particular ſo newly alledged, ſhall be diſmiſſed by 

the court; | | 


And obſerve, that proceedings on demurrers ace 
the ſame as on pleas, 5 


el dene. 
Ila! bo ry. (6 228 TSHIUINSG 


Viet fhal be a goodcauſ f Yemurrer. 


6 
- 


in one bill againſt different defendants. Re- 
ſolved upon demurter, 1 5 Cr. eren Bert 
and Harris. Hard. 337. 4 +12 ba " ft 


 . FF an a 


R_ 
— 


bill was brought againſt ſeveral defendants, for ſe- 
veral diſtin& matters, yet the demurrer-was'over- 
ruled ; becauſe the plaintiff, by his hill, had * 


— 
— 


n 


vr ed * defendant with combination, which 

nt defendant had not denied by anſwer, Mich." 1686, 
e between Powell and Arderne, 1 Vern, 41565. 
A Any man made a party that is not charged to 


claim an intereſt may demur, for'he ought to be 
N examined as a witneſs; and therefbre where à bill 
was. brought againſt 4, to diſcover letters, that 
en would' be evidence in a cauſe between C. and D. 
ug 2nd to produce thoſe letters in evidence, 4. de- 
5 murred; and the demurrer was allowed. 2 Vol. 
in: Ar. Eq. p. 78. c. 12. 

Jan Where a man demurs, for that the bill con- 
ul tains ſeveral matters not relating one to the other, 
ery and in ſome whereof the defendant is not concerned, 


deny combination and confederacy, he over-rules 
his demurrer. Trin. 1687. between Heſter and 
Weſton, 1 Vern. 463. becauſe by his further an- 


given the plaintiff an opportunity to reply. 

May demur to a billwhich ſeeks a diſcovery of 
a thing which may cauſe a forfeiture. 24 Car. 2. 
Monnins againſt Monnins, 2 Chan, Rep. 68. 

A bill alledged a cuſtom touching Church-aſſeſſ- 
ments, praying an injunction to a fair in the eccle- 
laſtical court; demurred to, and allowed. 2 Vol. 
Ar. Eg. 78. c. 11. 


De murer. 


T H A P Gags of a diſtin den joindd 


But where the defendant See becauſe the 


if by anſwer the defendant doth more than barely | 


\ {yer he ſeems to have waived his demurrer, and 


„ j 
* 


* 


* 


Ne it * by the — 's own ſhew- 


Of Detittets: 
| Demvrrer to a bill, for that an e cutar, doth 


not alledge probate of the win, w \. he ought 
to do, though he needs not ay in what Court, | 


1 uf V. 44% OF, 6 105 danke 


Demmer as to relief on «bill by Lord oft 
Mznoritareedver a fine. on admittance to 4 
hold, and arrears of quit-rent ; fupgeſtiog; that 
kat ebubiry of the poſſeſſion of theſe lands with 


_ others, he knew not where to diſtrain: Defendant 
anſwered as to the diſeovery, and eee to the 


allowed good. 3 P. Will. 148. 5 

A Huſband: may demur to a bill chat fe 5 
difeoyery. of hard uſage to his wife. Adith, 1684, 
between Hints and Nelthorpe, | 1 Vern, 204. 
Where a bill chargeth defendant with profe(. 
ſing the Romiſh religion, defendant ' may demur, 
becauſe he is not obliged to anſwer to that which 
will ſubject him to divers penalties, MSS. Ca. in 
Cban. yum againſt Doughty, Mich. 8" Ann. © 

It is not proper to demur to a bill for ſcandal, 


but the bill is to be referred, and the ſcandal ex. 


punged. Yet a demurrer in this caſe was allow. 
ed; Ia; I Vers. beth Mich. 1682. N ind 
Neale. 4 

Where ifs: by his own bill FROM that he 
has no right, a good cauſe of demutrer. -Paſeb, 
34 Car. 2. Micoe and Powell, 1 Vera. 29, 

+ Arbitrators, if they are made parties, may de- 
mur, for there can be no decree againſt them. Trin, 
1700. Dr. Steward nn Eaſt- Indio Company 


Vern. 380. 


To a bill brought aguink an heir for payment 
of a bond, he may demur, unleſs it be"expreſly 
alledged, that he is bound. Calin and Honor, 
31 Vern, 180. 

A bil bein exhibited 'to' diſcover _ 
eſtate and” Ai Iz the defendants demurred, be- 


ing, 


ot Demut erk. 


ing, that they were neither creditors nor ſegatees 
ind the demutrer mat allowed. e rm: . 
d AF 1 %% 

5 in the Duchy Cabin for lands; the defend- 
ant demurred, becauſe the plaintiff did not ex- 
preſly aver, that the lands were within the Duchy; 
which is a circumſeribed juriſdiction, and the de. 
murrer held w_ Lord CONST: be & 9. 


20 


1 A witneſs cannot e to an incerrogatory; 
though it be not pertinent to the 'mikter in iſſue. 


on and Aſhton, 1 Vern, 1698. a 
41 a bill is brought by u ee 


legatee againſt the executors, and other refiduaty 


legatees, without ſome-/ſpecial reaſon, as inſolven- 


cy, colluſion, or the like, which makes it neceſſary 
for to go into equity, this bill may be demurred 


to, 2 Vol. Abr. Eg. 78. c. 10. 


The executors of a 5 at law bring a bil 
for 2001, for advice and pains taken by their fa- 


ther in cauſes wherein defendant was concerned. 


Demurrer, for that it is within the Statute of Main- 


tenance, Sc. demurrer allowed. Finch 75. 


Bill for partition of lands in Ireland. Demurer. 


Vide Finch 242. 


There can be no demurrerto a ſubpana in tine 
of a ſcire facias, for the ſubpana is no record, nor 
any where filed. 1 Chan. Ca. 5, Neither can there 
de a demurrer to an anſwer. Vide 1 Chan, Ca. 


56. and 2 Chan. Ca. 8. cont”. 


A demurrer is to the inſufficiency of the bill, ; 
as for that the wife ſued without her huſband, | 


where relief is ſought for more than the penalty of 


a bond; ſo for a diſcovery of aſſets, where it was 


not poſitively charged aſſets came to defendant's 
hands. 1 Chan, Ca. 226. 

Where the replication contained new matter 
not in the bill, nor * from the anſwer, but 
known 


45 


| Ot Demulrters. 
known to the plaintiff at the time tlie bill aas ex. 
0 ae and 
allowed. 1 Chan, Ca. 25 

Huſpand alone: candor edgy! for his wife. 

Where gibill is btqught for any thing for which 
by the known, rules and orders the plaiotiff can 
have no relief, the defendant e matiet 
for cauſe of demurter.. 

No demurrer to ananſwer; but where an — 
tends to. draw Br: re- examination of à matter (on a 
bill of reviyor) already contained within the decree; 
the court muſt be moved for ad order to: reſtrain 
an examinatien ; all matters neee n 
and ſettled. I Chan. Ca. 56. 

If plaintiff, upon a demurrer put in, pay 40s 
coſts, and diſmiſs his own, bill, this 1s no bar to a 
new bill, Cban. Ca, 28. 

Where a demurrer to a bill of review is allowed; 
it may be inrolled; but, if diſallowed, it ſhall not 
be jorolled to prevent the demurrer's being re- 
argued. 2 Vern; 12ꝛ00.. 

Bill for partition of lands in Teland : Demon, 
for that the plaintiff may bave relief in the court 
there, and is not proper here. Allowed by nd 

= hee for that the plaintiff 's equity was 
grounded on payment of 58. which is not ſufficient 
for a decree. Finch 253, 

Bill againſt an attorney to e a deed; de- 
murrer for that he is an attorney at law, and * 
ed by his client with the deed, and ought not to 
diſcover the matters come to his knowledge as an 

attorney. The court ordered him to anſwer, whe- 
ther there was ſuch a deed, and where the ſame is, 
and to whom delivered, and when he Jaſt ſaw it, 
and in whoſe cuſtody ; but not to diſcover the date 
or contents. Finch 259. 


Demurrer 


1 © — ww. 


"A — os — A, oa A — 


Demurrer 22 = "the dpa, 5 05 112 
of the An Ports to grant, A mm 
leg ates.” Finch 437 

The defendant AM '6ath, "thx. he could. got an- 
ſwer without ght of evidences in the country, and 
having time given him to put in his anſwer, a 
gemurrer was put in, yet an attachment went for 
want of an anſwer agnült him. Cary Rep. 110. 


. 


Hd 


haye her diſcover, wher| r ſhe was married ſince the 
death of her huſband ; ; s ſhe demurred, and 
for cauſe of demurrer ſhewed, oy goods and 
chattels were deyiſed to her by her huſband, which 
ſhe was to enjoy during her widowhood only, and 
that a diſcovery might amount to a forfeiture 
of her intereſt, in them; and the court allowed the 
demurrer, 2 Chan, "Rep. GW 

The defendant did not put in his demurrer ac- 
, cording to the order of court, and upon motion to 
have it entered, was denied. Offers and Het. 
Vin. Abr. 540. Pl. 3. 

J. S. brings a bill againſt B. his father,to recover 


a ſtale bond of above twenty years ſtanding. The 
defendant demurred ay to that part of the bill that 
prayed relief on the bond, or to recover the money 
due thereon ; for that the plaintiff had a remedy for 
the ſame at law, the bond appearing to be in his 
cuſtody, and taken in his on name; and the de- 
murrer was allowed. 3 P. Will. Rep. 395. 


|t- Defendant had leave to plead, anſwer, and de- 
" mur; but not to demur alone: He demurs, and 
0 anſwers only by denying combination, or ſuch tri⸗ 
off fling matter; demurrer ſet aſide. 2 P. Mill. 286. 
— Where a defendant has demurred, he 1 may aſſign 
1 other cauſe of demurrer at the bar, pay ing coſts 5 
and if ſuch cauſe of demurrer is over: ruled, 
es oogbt to pay double coſts ; but where a defend 
| "has 


A bill was exhibiteg againſt the defendant. to 


divers ſums of money from B. and alſo 10,0007. on 


p14 


n= dende and there is no 3 in 

L vg dethur at the bar 1 he Wr 

coſts. . Durdant v. Redman, 1 N 55 | 
We forms of dembrrers poſtea, 4 


More of pleas. And here of. 3 lead: 
214 de eee 40 the ſame To 


HERE there is a commiſſion to take an 
anſwer only, the defendant cannot Putina 
ea hr demurrer. Loyd and Gunter, 1 Vern, 214, 
Where the defendanranſwers to part, and pleads 


to al other matters not anſwered unto, the plaintif 
cannot put in exceptions to the anſwer, till be ha 


firſt atgued the plea, or obtained an ordet, that the 
plea walt tand fo or an anſwer, with liberty to except 
to the matters not pleaded unto. Dannell and Rg. 
ney, 1 Vern. 244. 

Whete a defendant has demurred, he may aſſign 
another cauſe of demurter at the bar, paying coſts; 


and if ſuch cauſe of demurret is over- ruled, he 


ought to pay double coſts; bur where a defendant 
has pleaded, and there is no demurter in court, he 
tapnor'demur at the bar; though he would pa 
coſts. Durdant and Redman, 1 Vern. 78. 
Though a perſon may plead to one part of a bil. 


| and demur to another, yet he cannot, becauſe of the 


inconſiſtency, Jlead and demur to one and the ſame 
art of the bill. Tin. 1728. Cotter and Layer, 
or the plea over-rules the demurrer: And forthe 
ſame reaſon he cannot demur and anſwer tothe ſame 
part of the bill. 3 Will. Rep. 80. Jones againlt 
The Earl of Strafford & al Mich. 1730. 

On time given to anſwer, defendant may put 
in a plea; for that is an anſwer, and on oath z but 
cannot put in a demurrer. 2 Will. Rep. 7 Fg 

Plaintiff's commiſſioners may refuſe to execute 
commiſſion unleſs they may read the anſwer, * 

| J 


miſſion, which the clerk in eburt takes care to du in 
the label of the dedimus. wo 190689 130 Mtn 
If a commiſſion be granted, and notige gihen of 
erecuting it, 80d. no countermand in thtee r four 
days,” according to the diſtance of place, and not 
executed, the court, on motion, will order colts to 
be caxed.. Chan. Ca. 1999... 
If any of the commiſſioners die, and the parties 
\z WH think chat the commuſſioners remaining are not pro- 
I per alone to execute the ſame, then it ill be neceſ 
d ſary, if the parties cannot agree upon-a.commilianer 
if WY to ſtand in his place, for the detendant to apply by 
ws Wl petition to the Malterof the Rolls, praxing um to 
he WY ſtrike the names, and appoint which of them 


pt WY ball ſtand, and at the ſame time pray for leave to q 


. WH (cor che commiſſon. , 
| f x: I — 
ign A commiſſion to plead, anſwer or demur, , 


de EO RGE the third, by the grace of God, 'of 
Great Britain, France, and Ireland, King, de- 
be MW fender of the faith, and ſo forth, To greet- 
pay ing. Whereas A. B. complainant, hath lately ex- 
bibited his bill of complaint before us in dur court 
bill, Nor Chancery againſt C. D. defendant; And where- 
{the s we have by our writ lately commanded che ſaid 
ame I defendant to appear before us in our ſaid Chancer 
, n 2 certain day now paſt, to anſwer the ſaid bill 
r the Know ye, that we have given unto you, any three 
ſa or two of you, full power and authority, in pur- 
ain I uance of the ſpecial order of our ſaid court, to talce 
the anſwer of the ſaid defendant to the ſaid bill on 
7 pot bis corporal oath, upon the Holy Evangeliſts; or 
z but lis plea on his corporal oath, to be adminiſtered by 
. Jou, any three or two of you; or his plea or de- 
ecute ¶Rurter without oath, to be reſpectively made to the 
d bill: And therefore we command you, any 


lays notice given them(or one of them) aß the 1 


„ 
5 


three, 


413 


. 
| three or two of you, thak at gucke etftalirday ws 


\ as aforeſaid; to the ſaid bill, the ſame being diſtind 
ty and plainly wrote upon parchment; and when 


have by our writ lately commanded. the faid de. 


8 Nen, the faid anſwer ati diſtinctly and plain 


Df 


”_—_ as you ſhall think fit, you $0 to the ſaid de. 
endant, if he cannot conveniently come-toiygy; 
and take his anſwer, plea an4.demurrer reſpeQtivel, 


you ſhalt have ſo done, you are to ſend the ſame 
cloſed up under the ſcals of you, any three or tuo 
of you, unto us in our ſaid Chancery ——whereſo. 
ever it ſhall then be, together with this writ, Wie. 
nets ourſelf at M eſtminſter he Yo ry e 


in ix agg of our reign. 
45 {403 15 wh Sify 14; 


A comm 22 to tate a Quaker $ e 5 


GEORGE the third; vy the grace of God, of 

Great Britain, Frexce, and Ireland, King, de 
fender ofghe faith, and ſo forth, To — greeting 
Whereas A. B. complainant, | bath. lately exhibited 
his bill of complaint befote us in our court of Chan. 
cery againſt C. D. defendant: And whereas we 


Endant to appear before us in our ſaid Chanceryat 
certain day now paſt, to anſwer the ſaid bill; but 
foraſmuch as the ſaid C. D. is one of the difſenten 
commonly called Quakers, as is alledged; Knoy 
ye therefore, that we have given unto you, ay: n 
three or two of you, full power and authority to 
take the anſwer of the ſaid defendant to the {aid 
bill, upon his ſolemn declaration and affirmation,to 
be made before you, any three. or two of you, 20. 
cording to the form and tenor of the ſlatute in that 
caſe made and provided: Therefore we command 
you, any-thfee or two of you, that at ſuch certii 
day and place as you ſhall think fit, you go to tht 
faid defendant, if he cannot conveniently come {0 
you, and take his anſwer. to the ſaid bill, as afort 


wr 


Commiaons. 
wrote upon parchment : Hud when you ſhall have 
ſo taken them, you are to ſend the ſame cloſed up 
under the ſeals of you, any three or two of you, 
unto us in our ſaid Chancery —— whereſoever 
it ſhall then be, together with this writ. Witneſs, 


n Sa —_ 

e | 208 . 

0 Wl 4 commiſſion to affign a guardian, and to tate 
q the anſwer by ſuch guardian. 


GEORGE the third, by the grace of God, - of 
Great Britain, France, and Ireland, King, de- 
ſender of the faith, and ſo forth, To—— greeting. 
Whereas A. B. complainant, bath lately exhibited 
his bill of complaint before us in our court of 
Chancery againſt C. D. defendant: And whereas 
ve have by our writ lately commanded the ſaid de- 
fendant to appear before us in our ſaid Chancery at 
acertain day now paſt, to anſwer the ſaid bill; but 
foraſmuch as the ſaid C. D. is an infant under age, 
and cannot anſwer the ſaid bill, nor defend this ſuit, 
without having a guardian aſſigned in that behalf; 
Know ye therefore, that we have giyen unto you, 
yy three or two of you, full power and authority, 
purſuance of the ſpecial order of our ſaid court, to 
aſſign and appoint a guardian for the aforeſaid in- 
ant, and to take the anſwer of the ſaid infant by 
h guardian to the ſaid bill: And therefore we 
ommand you, any three or or two of you, that at 
uch certain day and place as you ſhall think fit, 
ou go to the ſaid defendant, if he cannot conve- 
nen Ae to you, and aſſign and appoint a guar- 
Ilan for the aforeſaid infant, and take the anſwer 
f the ſaid infant by ſugb guardian, to the ſaid bill, 
ſuch guardian's corporal oath upon the Holy 
rangeliſts, to be adminiſtered by you, any three 
two of you, the ſaid anſwer being diſtinctly and 
nly wrote upon A 5 ** 
=. 


—— hai ch ears 40. tn. 
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GEORGE ue thitd, by the grace of Gul 
gefender of the faith, and ſo forth, o 


court of Chancery àgainſt C. D. E. F. and C. H. 


lately commanded the ſaid defendants ro appear 


aforeſaid infant, and to take the ariſwer of the ſii 


khink fit; you go to the ſaid defendants, if they 
cannot convem̃entiy come you, and aſſign ind 
. . appeint's güardiän for the aforeſaid” infant, aud 


| Conimtflions. 

have ſo taken the ſaid anſwer. you are to ſend the 
fame cloſed up under the ſeals of you, any thtee ot 
two of you, together with your certificate of your 
having aſſigned and appointed ſuch guardian a; 2. 
foreſaid, and this writ, unto us in our ſaid Chancery 


whereſoever it ſhall then be. Witneſs, Es 


A commiſſion to aſſign @ guardian, and to th; 
the infant's anſwer, and the anſwers of ter 
- defendants. wb Pe, * 


% 


of Great Britain, France, and Treland, King, 
greeting! 'Whereas A. B. complainant; hath Inciy 
exhibited his bill of complaint before us in our 


defendants; And whereas we have by our wii 


before us in our ſaid Chancery at a certain day 
now paſt, io anſwer to the faid bill; but foraſ 
much as the ſaid C. D. is ag infant ufſder age, and 
cannot anſwer the ſaid bill, nor defend this fait 
without having a guardian aſfigned in that behalf; 
Know ye therefore, that we have 'given unto you, 
any three or two of you, full power and avtho- 
rity, in purſuance of the ſpectal order of our ſaid 
court, to aſſign and appoint a guardian for the 


infant hy ſuch guardian? and the anſwer of the 
ſaid other defendants” ro"the ſaid bill: And ther- 
fore we command yoù, any three of two of you, 
that at ſuch certain day and place, as you ſhall 


take the anwer of the ſald infant by ſuch gur 
dian, and the anſwers of the ſaid other defendant 
lo the fad bill, on their corporal "oaths ago „ 
298 9 A. .: Hol 


© 0 * 
6930 


Freren Sd ( ae A P 


16 * ad 


ons. 


. 
). 


Holy Engste ts be adribiftted by You, iny 


three or tas of you, "the ſald anſwers bei dj- 
flinfly and | plaiply wrote upon parchment; _ and 
when, you ſhalt Have ee e the de Anfiver, 


you ate to ſend the fame cloſed up under the Tea 
of yoo, any three ot two of you, together wit 
your certificate of having aſſigned and appointi 
ſuch guardian as aforeſaid, and this writ unto us 
in our ſaid Chancery — whereſoever it ſhall then 
be, Witness, Se. 5 . A IS * 
N wanna arm en a2 


4 commuſſion to take the i nfant's anſwer'by" bis 


- 


guardian already qffignedhims ang the anſiver ; 


S another defendant. '\ oo in 0 oo 
EO RG E the third, by the grace of God? 
of Great Britain, France, and Ireland, King, 

defender of the faith, and ſo forth, o 

greeting. Whereas A. B. an infant, by his next 

friend; complainant, hath lately exhibiced his bill 
of complaint before us in our court of Chancery, 
apainſt C. D. Ge. defendants; And whereas we 
have by our writ lately commanded the ſaid de- 


fendants to appear before us in our ſaid Chancery 
at a certain day now paſt,. to anſwer the ſaid bill; 


And whereas the ſaid C. D. hath a guardian already 


allgned him——— Know ye therefore, that we 


have given unto you, any three or two of you, full 


power and authority to take the anſwer of the ſaid 
defendant C. D. an infant, by his guardian already 
aſſigned him, and the anſwer of the ſaid other de- 
fendant, to the ſaid bill; and therefore we command 
you, any three or two of you, that at ſuch certain 
day and place, as you ſhall think fit, you go to the 
laid defendants, if they cannot conveniently come 
to you, and take the anſwer of the ſaid defendant, 


the infant, by his guardian already aſſigned, and the 


anſwer of the other defendant to the ſaid bill, on 
12417 le oy their 


15 


their corporal gaths dpon the Holy Evangelit ty 
be adciniſtred by you, any three or two of you; 
the ſaid anſwers being diſtinfily and, plainly wrow 
upon parchment z, and when you. ſhell have ſo taken 
the faid anſwers, you are to ſend the ſame cloſed up 
a the ſeals of you, any three, or two of you, 


ard this wric unto us in your ſaid Chancery 


Thereſoever it ſhall ten be. Wiel, .. 


- 
o 


A commiſſion to take the plea, anſwer or di- 
murrer of infants by their guardian already 
' aſigned. WER ata PRIS 47 
GEORGE the third, by the grace of God, 
of Great Britain, France, and Lreland, King, 
defender of the faith, and fo forth, To ———— 
greeting. Whereas A. B. complainant, hath lately 
exhibited his bill of complaint before us in our 
court of Chancery againſt C, D. and E. F. infants, 
defendants : And whereas. we have by our wric 
lately commanded the ſaid defendants to appear 
before us in our ſaid Chancery. at a certain day now 
paſt, to anſwer the ſaid bill; and whereas the ſaid 
C. D. and E. F. are infants, and have a guardian 
already aſſigned them; Know ye, chat we have 
given unto jou, any three or two of you, full po 
and authority, in purſuance of the ſpecial order of 
aur ſaid court, to take the ples, anſwer or demutter 
of the ſaid infants to the ſaid bill, by their guardian 
already aſſigned ; and therefore we command you, 
any three or two of you, that at ſuch certain days 
and places, as you ſhall think fit, you go to the 
ſaid defendants, if they cannot conveniently come 
ig you, and take the anſwer of the ſaid infants, by 
their guardian already aſſigned, to the ſaid bill, on. 
ſuch. guardian s corporal oath. upon che Holy Evan. 
geliſts, or their; plea, on. their. guardian's corporal 
oaths, to be admigiſtred by you,, any; three of t 
of you, upon the Holy Evangeliſts, or * and 
ä 5 demurres 
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demurrer without oath to be reſpectively made to the 
aid bilbʒ the faid anſwer, plea or 3 
diſtindtly and plainly wrote upon parchment: And 
when you ſhall have ſo taken them, you are to 
ſend the ſame cloſed up under the ſeals of you, any 
three or two of you, unto us in our ſaid Chancery 
——whereſoeyer it ſhall. then be, together with 


this writ. Witneſs, S8. 


A commiſſion to take the anſwer | of a corpo- 
en At: 4 £4 ara. vo lttns:: 110900 
Gone Z the third, by the grace of God, 
of Great Britain, France, and Ireland, King, 
defender of the faith; and ſs forth, To ———— 
oreeting. Whereas A. B. complainant, hath lately 
exhibited his bill of complaint before us in our 
court of Chancery "againſt" C. D. E. F. &c. de- 
fendants; And whereas we have by our writ com- 
manded the ſaid defendants to appear before us in 
our ſaid Chancery at a certain day pow paſt; to 
anſwer the ſaid bill; but foraſmuch ay the fad 
CD. E. F. G6: ire à body corporate, and ought 
and have been gecuſtomed: to put in their agſwer 
by a general Cofifent ; Know ye, that we have 
given unto you, any three br two of you; full 
power and authority to take the anſwer of the ſaid” 
defendants to the ſaid bill, uuder the common ſeal - 
of the ſaid corporation: And therefore we c. 
mand you, any three ot two of you, that at ſach” 
certain day and place as yo ſhall think fit, you g 
to the ſaid defendunts, if they cannot convenieritly 
come to you, and take their anſwer to the ſaid bill” 
under their common ſeal; the faid anſwer being 
diſtinctly and plainly wrote upon parchment: AA 
when you ſhall have ſo taken ity you are to ſend the 
ſame cloſed up under the ſeals of you; any three or 
two of you, unto us in bur ſaid Chi e 


- 


whereſoever it ſhallthen be, together with this wWrir. 
Witneſs, &c, F 
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vnr nov end dn nt nog tymolg an ng: bon 
eee the third, by the grace of God, 
of Grat Britam, France; and Freland, King, 
defender of the faith; and fo forth, TCE! 
greeting. Whereas A. B. complainant, hath latel 
exhibited his" bill-of complaint before vs in our- 
court of Chancery againſt C. D. E. F. Sc. de. 
fendants; And whereas we have by; qr writ com. 
manded the ſaid defendants to appear before us in 
our ſaid Chancery at a certain day now paſt, to 
anſwer the ſaid bill; but foraſmuchꝰ as the ſaid- 
C. D. Sc. are a body corporate, and ought and, 
have been accuſtomed to put in their anſwer by a 


general conſent; Know ye, that we have, given 


unto you, any three or two of you, full power 
and authority; to take the anſwer of the ſaid de- 
fendants the corporation, to the ſaid bill under the 
common ſeal gf the ſaid corporation, and the an- 
ſwer oi che ſaid. other defendams n their carporal 
oath pon the Holy, Evangeliſts, te be adminiſtered! 
by yon, any three or two of you; And therefore 
we command you, any three or two of you, that 
at ſuch certain day ang. place, as you ſhall think br, 
you go tothe ſaid defendants, if they cannot con · 
venieptly come to you, and take the anſwer of the 
ſaid defendants the corporation to the ſaid bill uns) 
det their common ſesl, and the anſwer of the ſad 
2 defendants on their oath as aforeſaid z ihe ſaid 
anſwers being diſtinctly and plainly wrote upon 
parchment,;- And when you ſhall have ſo taken 
teme Jou em Nadgebe ſame cloſed up under the 
ſeals of you, any thtee or two of you, unto vs in 
our {aid Chancery——whereſoever.it-ſhall then be, 
together with this vrit. Witneſs, &. 5 
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rr rejoining and joining in com- 
r. ; and berein mT ai 188. Jer oe; 


bearing. 12 


AE N a full ander is in, aig! the 

W plaintiff intends to proceed, he maß! 
forthwith file a replication. . 
Replications are either general or ſpecial. 2d 

1. A general replitation is a reply by the plain 
tiff to the anſwer of the defendant, and is an 
averring or inforcing of the allegations in the. 
bill, and an avoiding or denying the matters in the 
anſwer. | 

2. A Jbecial replication is only putting ſome 7 part 
of the bill in iſſue, and ſo much of the defendant's 
anſwer to that part of the bill; and in that caſe 
witneſſes are to beiexamined only to thoſe parts, 
and not to any other part of the bill or anſwer ; but 
a ſpecial replication very ſeldom happens; though 
in many caſes it would be for the plaintiff*s benefit, 
and not make the pleadings 0 prolix as they gene- 
rally are. 

A decree of diſmiſſion 1 be pleaded in bar to 
a new bill, though nor hgned and inrolled. Vide 
1 Vern, 310. 

The replication mult be general, except the oy 
ſendant by his anſwer offers new matter, which will 
not be brought into iſſue by the bill and anſwer, or 
where he denies only one, or ſome few points of 
the bill. Vide Ord. Chan. 122. 

And if it be needful to prove one, or a few par- 
ticular points, the plaintiff ought to reply to thoſe 
points only, on pain of coſts z but the court gene- 
rally _ coſts at the hearing, as they think fit. 

EQ wt 14644, 435 Beg + 2% "Ti 
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k Replicatians andRejolnders, &c. 
The replication affirms and avers the bill to be 
true; and it is to be ſhert, and muſt directly and 
pertinently purſue the ſubſtance of the bill, and 
confeſs and avoid, or traverſe or deny the anſwer: 
A it muſt by no means be a departure from the 
ill. 

A defendant in his plea of a purchaſe for a v4 
luable conſideration omits to deny notice; if the 
plaintiff replies to it, all the defendant has to do 
is to prove his plea; and it is not material if the 


plaintiff proves notice, for it was the plaintiff's 


own fault that he did not ſet down the plea to be 
argued, in which caſe it would have been over- ruled. 
3 P. Will. Rep. 94. e 
A plaintiff having put matters in his replication, 
which were not contained in the bill, and which the 
laintiff knew of at the exhibiting the bill; the de- 
endant pleaded and demurred to the replication, 
which the court allowed of. 1 Chan. Rep. 259. 
When the defendant doth demur, or diſclaim 
only to a bill, the plaintiff cannot reply. - _ 
i Where there is a plea and anſwer to the ſame bill, 
and the plaintiff replies to the plea only, it will be 
Irregular ; for the replication muſt be to the anſwer 
as well as to the plea. The cauſe put off for that 
uregularity. Nichol and Wiſeman, 2 ern, 46. 
If after a plea or demurrer to a ſpecial replica- 


tion allowed, the plaintiff may be admitted to put 


in a general replication. 2, & vide 1 Vern. 351. 
where it was urged by counſel that he may; but the 
court refuſed to give any opinion. 
The plaintiff ſet down his cauſe to be heard on 
bill and anſwer, and had a decree agaioft the de- 


- 


fendant by default; and when the defendant came 


to ſhew cauſe againſt the decree, it was. altered in 
bis favour; the plaintiff petitioned to rehear the 
cauſe, and at the rehearing prayed leave to reply 
co 5 
Mich. 


to the defendant's anſwer, and had it, paying 
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Mich. 1669. Lord Donnegall and Warr. Eq. Caſ. : 

by. 8 enn 5 Sa: Als 12 
? In Drug though the cauſe require no wit- 
neſſes to be examined, yet it may be neceſſary for 
the plaintiff to reply, whereby. the defendant will 
be put upon proof of his anſwer, and the plaintiff 
admitted to prove the matters of his bill: But if 
the plaintiff reply to an anſwer, and without rejoin-- 
der or rules brings the cauſe to a hearing, the an- 
ſwer ſhall be taken wholly true, as if there had been 
no replication z for the opportunity which the de- 
fendant had of - proving his anſwer is taken from 
bim. 2 Chagas i nh hoon 3 

And if the ſubpæna to rejoin be not ſerved, c. 
though it be ſued out, the cauſe may be heard on 
bill and anſwer. Id. ib. E 97s; 

If plaintiff replies to the defendant's anſwer, but 
never ſerves him with a ſubpæna to rejoin, he may 
rejoin gratis, in order to prove his anſwer, though 
the plaintiff cannot force him ta rejoin without a 
ſubpena. Moſeley 123. pl. 77. Anson. 

Where witneſſes have been examined, and no re- 
plication, the court at the hearing, or even after a 
decree, will order a replication to be filed, nunc pro 
tunc. A cauſe is at iſſue by the replication, and 
a rejoinder is never actually filed. Moſeley 296. 

It is now the courſe of the court, that the plaintiff 
beallowed tothe end of the third Term after coming 
in of the defendant's anſwer to file his replication, 
excluſive of the Term the anſwer is filed in. 

Replications need not be figned by counſel, 
The clerk in court's fee for filing a replication is 
54. 104, including ſtamps. 2 

It is the common practice for the plaintiff (after 
he has ceaſed proſecution for three Terms after re- 
plication filed, and the defendant moves to diſmiſs 
the bill) to pray leave of the court to withdraw his 
replication and amend kis bill, I 


/ 
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ſuit is retained, to the great vexation and delay of 
the defendant (as the Lord Chancellor was pleaſed 
to declare lately) ſo that we may perhaps ſee ſome 
alteration in this poins of practice, his Lordſhip 
having refuſed” to retain the plaintiff's bill upon 
thoſe terms. Nis ogg 

If a plaintiff obtains an order to amend his bill, 
which he does not do in a reaſonable time, yet this 
ſhall not be ſuch a proceeding as to keep his bill on 
foot, ang hinder its being diſmiſſed for want of 
ſedu tion e ene bo 

Note; If a bill be diſmiſſed for want of a repli. 
cation, or other proceeding, yet · the court, on ap- 
plication, often orders that the bill be retained on 
payment of coſts out of purſe; in which caſe the 
defendant may apply to have ſuch order diſcharged, 

efpecially if de Plate has been guilty of delay. 
Butt after. joining in commiſſſon (yea, before the 
names are. ſtruck) . che defendant-hath no method 
left to get rid of his cauſe, but by obtaining a com. 


miſſion ex parte, and after the depoſitions are return · 


ed, to get a rule entered to paſs publication, and 
thereaule ſer do umi and heard at his o¼̊n requeſt. 
And when your winneſſes live in- town, or within 


tan miles thereof, a rule muſt be enteted to produce 
witneſſes, and intertogatories muſt be exhibited in 
the examiner's. office for examination of witneſſes 


there.. $6478 13 1% Df s oline 
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uſbahonly for the alerk in court to leave a note at 
the ſeat of the adverſe: clerk with himſelf, or bis 
clerk or agent there, that he will diſmiſs the bill for 
want of proſecution, and ſo get the Six- clerk's cet. 


tificate, on which the motion is grounded, and 


moved of courſe without any affidavit. 


After a replication put in, if the plaintiff ceaſes 


all manner of proſecution for three Terms l 
zel the 


"Qadiſmiſling a bill before replication it is not 
neceſſary to ſerve a notice of motion; but it is 


— ama —-o. 
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" vill va, Are dae de 5s certificate, and 
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ied, ee ee e 

be diſmiffe Pn N BY 12 8 58 K a : 1 N . a ; 
And öbſerve, kfiat a Þlajariff” may, und, after 

des, diſmiſs his own Hilf with. cos do be faxed, 


after appearance, with fulFcoft'to be raxed, by che” 
ſtarute for amendment of the las. RY 
If a bill be preferred for a'marter or ſum “ Be. * The 
neath'the dignity of the court, it may be difmilted por uk. 
as well upon motion as demurter. Com. Rep. 775.7 Cognizance | 
1% Mol e ee 
RAI at 3 1 160 „n $73 01 2169008 1 
tignity ol it, ha, by the negleR or tmiſmanagemegt of the party it had amounted to & 
Not; I a bill is exhibired in any perſon's name 
vithout his priviry, the court, upon fheWiag It, 
will diſmiſs the bill, at leaſt as to him, if there be 
more-plaintiffs ; arid/ to that end he may eirher 
come into court and diſclaim the ſuit, or give 
power to counſel in writing to move that it may be 
diſmiſſed, and it will be diſmiſſed, with cofts agaimſt 
the perſons that exhibited the Bill. 
The warrant of the counſel, after it is read, is 
taken and kept by the fegiſtef. 
So if the bil} be exhibited in the wife's name 
2gainſt the huſband, upom affidavit that: he knows . 
nothing of it, nor conſented to it, it may be di- 
miſſed on motion: ti n 
In caſe of à diſmiſſion for want of proſecutibn 
(and not on the merits of the tauſe) on motion 
and excuſe of the delay, and paying coſts out” of 
purſe,” or · to be taxed, of the diſmiſſion f the 
plaintiff's bill, by ſpecial order it may be retained,” 
or he may have leave given to exhibit a new bill; 
the doing of which is merely at the diſcretion of 
the court: But in this caſe he ought to proceed with 
effect in his cauſe, in which if he fails, it will come 
| '* a ſecond 
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aſecond time to be diſmiſſed for want of proſecy. 
tion, with eoſts to be taxed by a maſter. 
But tho” this proceeding of diſmiſſing bills for 
want of proſecution, with coſts, is laid down a; 
gn eſtabliſhed rule of the court, yet cafes may be 
found where it Will not hold good: As for exan- 
ple; where a bill is filed 122 ſeveral defendant, 
it often falls out that one defendant anſwers in due 
time, when at the ſame time another defendant is 
- - proſecuted for want of an anſwer, and the plainift 
cannot proceed in his cauſe until all the anſwers are 
inz therefore whenever this caſe happens, and where 
fit appears to the court, that the plaintiff is going 
on with his ſuit, and proſecuting for want of an 
. anſwer, it has always been allowed as a good cauſe 
o diſcharge the order of one ſingle defendant, un- 
der pretenee of diſmiſſing. the bill for want of 
„ {54 
Note; A plaintiff here may either make a gene- 
ral election to proceed here or at lau, or a ſpecial 
election, as to proceed for part here, and the other 
part at law; but the court will judge of the rea- 
ſonableneſs of that ſpecial election. Gilb. Rep. in | 
D | 
7 Gion upon an election to proceed at law is | 
not peremptory, but the plaintiff may, after he has 
failed at law, bring a new bill, 2 Vern. Ca. 24. 
Cones of. Plymouth and Bladen. 1 10 
Where the plaintiff ſues both at law and in 
uity for the ſame thing, he will be put to make 
his election in which court he will proceed, but | 
he needs not make fuch election till the defendant 
has anſwered. 3 Will. Rep. go. Jones v. Earl of | 
Strafford. b Fer 
An order for plaintiff to make his election, was 
diſcharged on motion, becauſe defendant had plead- 
ed the ſtatute of limitation, and the plea had not 
been argued. Meſeh 210. pl. 19. ng 


—_— wo» ev ww Ot wa JI, © © ov v, Q.Q ww >> ov 


6s « 86 a VR9ÞD ws _AOz Qua oa 


Of Replications and Rejoinders, &c. 429 


The order for making an election, recites only 
that the plaintiff proſecutes the defendant at law 


and in equity for one and the ſame matter, ſo that 
the defendant is doubly, vexed; wherefare it pro- 
5 vides that the plaintiff, his clerk in court and at- 
torney at law having notice of the order, within 
eight days after ſuch notice make his election in 
; which court he will proceed, and if he elects to 9 
: proceed in this court, (the Chancery) then the pro- 
ceedings at law are by that order to be ſtayed 
: dy injunction. But if the plaintiff ſhall elect to 
proceed at law, or in default of ſuch election by 
te time aforclaid, dn bil is 10 be dieniſed-#ith 
s And note; If one makes a ſpecial election to PriniF' 
c proceed at law as to part, and in equity as to other mate bis 
part; with regard to what. the plaintiff in equity ni 
i elects to proceed at law, his bill ought to be diſ- hach an- 
miſſed with coſts. By Sir Jeſepb Felyl, Maſter of Van * 
f the Rolls, Mich. 1723, Anonymous, 3 Will. Rep. 
6 90. b-4 * 271 ; : 
g Quere, Whether after a plea and demurrer to 
a ſpecial replication, the plaintiff may be admitted 
a to put in a general replication? Vide 1 Fern. 351. 
L Thus much may in this place ſuffice touching 
; dimiſſions; concerning which I propoſe to treat 
more particularly hereafter. 
n 3 
- A Replication. 
t 3 F MOI 
K The replication of A. B. complainant, to the feveral 
f anſwers of C. D. defendant. ck. 
HIS repliant, ſaving unto himſelf all and all 
3 manner of advantages of exception to the 
þ manifold. inſufficiencies of the ſaid anſwer, for re- 
t plication thereunto ſaith, That he will aver and 


prove his ſaid bill to be true, certain and ſufficient, 


e u the law to be anſwered unto; and that the ſaid 
I anſwer 
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unſor vf che defendant is uncertain, untroe and 
inſuſicient to be rephed unto by this repliagt; 
without that, that aay otlier matter or thipg what. 
ſoeyer in the ſaid anſwer contained, material. or 
effectuab in the law to be replied ubto, and berein 
nor replied unto, confeſſec and avoided, traterſed 
or denied, is true; all which. mattets and things 
this repliant is; and will be ready to aver and prove, 

- as thishonodurable-court ſhall award: And h 
prayed. of ce vl 3 14, ngBnuja: ve 

v 2 ö 
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The replication being ingrofe!d on parehment with 
double 12 d. ſtamps, is to be marked near the top 
thereof with the day: of themmonthi und year when 
©...» filed, and to be ſubſcribed near the bottom on the 
left ſide, with the ſurname of the clerk in cou 
who files it, and alſo the. Term in which the bill 
wuas filed: with the ſurname of the defendant's Su- 
dletk. Mis done, the clerk in court enters it in 
his cauſe- book, and then files it with his Six - clerk, 
acquainting the defendant's clerk in court by aſhort 
note in wtiting that he has ſo done. 

Thus much for replying; proceed we now to 

rejoining, and joining in commiſſion. 
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Rejoining. 3 ee 
ND here we may obſerve, That where the 
plaintiff files his "replication in Term, he 

may. ſue out a ſubpæna againſt the defendant to 
rejoin, returnable at a certain day in Term-time, 
d may, if he pleaſes, ſerve the defendant there- 
ith: But this rarely happens, unleſs where the de- 
fendant lives in town, and may be eaſily ſeryed; 
1 is moſt uſual to apply by motion or petition, 
that a ſubpæna to rejoin, returnable immediate, may 
be ifJued againſt the defendant, and that whe 

n | e 


.. . 


Of Replſcatiois and Rejoinders, &? — 43 
thereof on the defendant's clerk in-courtimify be 
deemed, good ſervice of the defendafit; which ts 
of courſe;:. And tothis is alſo added (in a country 
cauſe) . that the plaintiff may be at liberty to take 
out a commiſſion for examination of witneſſes, and 
that the defend ant may join and ſtrike commifflon- 
ers names in four days after notice thereof to Tas 
clerk in court, or in default thereof, that'theſpRin2 
tiff may have à commiſſion to examine witnefſes; 
directed to his own commiſſioners; which is ars 
granted of Fourſe. - 0 10 780 52 1% FT mY ** 

And here it may not be amify to obſerve, that 
there can be no order granted to paſs publication, 
or for ſetting down the cauſe to be heard, without 

iving a notice of motion and obtaining an order 

or that purpoſe: But now the court ſeldom,” un- 
leſs in extraordinary cafes, grants an order to*paſf 
publication, or ſet down a cauſe to be heard; hut 
the uſual method nowis to pals publication by rules, 
and after publication ſo paſſed, the plaintiff may of 
courſe ſet down the cauſe the ſucceeding Term after 
publication paſſes. en 209%, 3%. 26 299 

When the plaintiff intends to go to commiſſio 
to examine witneſſes, he muſt ſerve the defendant 
with a ſubpæna to rejoin, or get an order to ſerve 
his clerk in court with a ſubpæna to rejoin, teturn- 
able immediatè (except the defendant will rejoin 
zratis) before he can have his commiſſion; and on 
the return theteof, the plaintiff may (by an order 
for that purpoſe) oblige the defendant᷑ to join and 
ſtrike commiſſioners names, or in default theredf, 
take out a commiſſion for examination of witneſfes' 
ex pariie. 10 0 03 H 898 
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AK ond.” ate late; \ 
1 v4 Joining in commiſſion. 1 raw fa 
TH E ;party's;clerk' in court intitled to the. 

commiſſion, applies to the clerk-of the other 
lide to join in commiſſion, which is done in manner 


follow- 


——— — ——— Mos 1 —— 
* p I 


4. 


commiſſion ſhall go to ſuch of the four commiſſion. 


7 


Of Replſcations and Rejoinders,' &c. 
following, viz. Firſt, he tho has the carriage 
of the commiſſion, names a; commiſſioner, then 
the other does ſo alſo, and ſo alternately, till each 
of them has named four, which they enter in their 
commiſſion - books; and after each hath conſulted 
his client, he ſtrikes out two of the four names in 


this manner; firſt, he that hath. the carriage of the 
commiſſion ſtrikes out one of thoſe that were named 


by the other party, and then the other ſtrikes out 
one of thoſe that were named by him, and ſo each 


of them ſtrikes out one more; which being done, 


the four remaining are the commiſſioners. 

But if a defendant joins in a commiſſion, and af- 
terwards refuſes to ſtrike commiſſioners names, the 
court, on petition, will ſtrike out ſuch two of them 


as they pleaſe; the plaintiff's clerk in court being 


at liberty, notwithſtanding the defendant's clerk in 
court refuſes. to ſtrike plaintiff s commiſſioners 


names, to ſtrike out which two of the defendant's 


commiſſioners names he ſhall think fit; and the 
ers as are left ſtanding. 1 
Commiſſioners ought to be indifferent perſons. 
And after names are ſtruck, and one of the par- 
ties find that the adverſe party's commiſſioners, 
2 of them, is of kin, or — ſolicitor 
fot rty, he ma motion or ion com- 
plain . to 29 who will order ſuch 
party to name two other indifferent commiſſioners 
inſtead of that commiſſioner ſo complained againſt, 
and the other ſide to ſtrike out one of thoſe two ſo 


6 V. B. As to the forma of rejoinders, and alſo 


ſurrejoinders, and rebutters, or ad-furrejoinders, 
ed of by ſeveral modern authors, are 

I of chem now quite [diſuſed ; therefore I ſhall 
ſay no more about hem. 


When 
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„Ok Replications and Rejoinders, &c. 433 
When witneſſes are examined in the examiners: 

office, the plaintiff, after he has . one or 

more of his witneſſes, as before, may enter a rule 

in the houſe-book ro produce witnefles, and give 

the defendant's clerk notice thereof, and at the 

ſame time muſt leave a note with the entring re- 


giſter, as follows; > he 

5 23d OR. 1744. 
A. B. plaintiff, | ME 
C. D. defendant. 3 A day is given to the defendant 


to produce witneſſes. 
E. F. clerk for the plaintiff. 


Seven or eight days after giving which rule, 

you may enter in like manner another rule for 

paſſing publication, and give notice thereof as be- 
fore, and leave a note with the entring regiſter, 


| o 

| . DL | . 

| | iſt Nov. 1744- 

A. B. plaintiff, } | FIT IS 

| C. D. defendant. 3 A day is given to the defendant 
to ſhew cauſe why publica- 

| tion ſinuld not paſs. 

| E. F. clerk for the plaintiff. 

ö But if the plaintiff takes out a commiſſion for 

\ examination of witneſſes in the country, and if the 

) defendant does not join therein, (i. e.) by naming. 


commiſſioners on his part, vr if he does join in ſuch 

) commiſſion but examines no witneſſes, then the 

L plaintiff *s clerk ought, upon the return of ſuch 

0 commiſſion, to give two like rules, as before. 

l But if both ſides examine witneſſes by ſuch 
commiſſion, then upon the return of ſuch com- 
miſſion the plaintiff need give only one rule, 

ln Vor. F f as 
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| 433 Def Replications and Bejolnders: Kt. 
s before, for paſſing publication, which is 23 
—:=, He FLO 
e 22d Nov. 1 
A. B. plaintiff, j > Tp 15 
C. D. defendant. A day is given to the defendant 
| to ſpew cauſe why publica. 
tion ſhould not paſs upon 4 
Joint commiſſion, 
Ei. F. clerk for the plaintif 


| Wote; Each of the rules as above, in ſtrifneh 
| paſſes that day ſeven-night after the reſpective dates 
| ; of ſuch rules; and after the expiration of the rule 
Þ given for paſſing publication, no witneſs can be 
examined on either ſide, unleſs an order be obtain. 
ed for enlarging publication before ſuch rule ex 
pires, or the plaintiff and defendant's clerks agree 
to enlarge publication by conſent. 
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Page 39, line fifth, | for court raai courſe; P. 4b, 
is notes, for ſeparation read ſequeſtration. 


* 7 . z 4 


THE 


. 4 ” 
z 5 1371 
9 
r 
. _ 
. * 19 SS + <> 
* ' . rer * 


N er 9 Vf A 


* . 5 0 
4 1 v v 1 ? . * 
— * — + + 1 . . . 69 
EA P \ — 
* . o « 2 * 1 4 a " * a * 
Cx g q 
2 q 


Batement of ſuit, what > "Pay 292 
by death or marriage 292, 293 
Where a ſuit ſhall not abate by death 298 
For more concerning abatement, ſee title Bills of 
revivor 8 
Accountant General, his office and duty, 27 
Adminiſtrator, what 272 
— may bring a bill before adminiſtration 
granted 273 
—— how far chargeable with Wr ibid. 
—— where an adminiſtrator's ſubſequent coſts 
ought to be reſerved eng 
—— where intereſt ſhall be reſerved * a de- 
cree againſt an adminiſtrator . 274 
[Fee See title Executers in the table.] 
Afidavit, what and for what 
—— what to contain 
"'Ff2 


45. 


18 


Affidavit, where neceſſary and where not Page 53 
——— to be annexed to and filed with the bill 33 
——— 'by ſeveral perſons © iid 
may be read on motions only * 54. 55 
hen to be filed 


Men to be filed 1 to ground an attachment 


what affidavit Ty to gain time — 
examine witneſſes 55 
what affidavit neceſſary on ſerving notice 

of motion 55 
——— —— when to be filed where both des, are di- 
rected by a certain day ibid. 
The form of an affidavit that plaintiff hath not the 

deeds, &c. in his cuſtody 57 
The like on bringing a bill of interpleader ibid. 
that plaintiff had writings but loſt them 58 
for a ne exeat regno ibid, 
of having committed waſte. 59 
ol ſeeing creditors ſign a petition in order 
do ſuperſede a commiſſion of bankruptcy bid. 

60 


— of poverty _ 
— to annex to a certificate of a perſon! $ be. 
ing at age ibid, 
the form of an affidavit to obtain a ſubpens 
- returnable immediate 61, 313 
ol ſerving ſubpana  _ 653, 314 
another Fes 64, 314 


here there are ſeveral defendants 64, 316 
ol ſeeing another ſerve a ſubpena 65, 66 
—— that TED abſconds, &c. 65, 67 


ol ſerring.ſubpæna for a better anſwer 68 
— of Ke ſubpæna for coſts and refuſal 


to pay the ſame - --1268 
m——— of ſerving of a ſabpæna to name an * 
. ., ney 
— that plaintiff cannor be found ' 9 
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Afidavit, that defendant cannot anſwer without ſight 
of goods in the country Page 70 
bo the affidavit muſt be N where 
- the bill is for a diſcovery of deeds + 
— that a defendant is ſick and 5 to an- 
Whaamſm ik 79 
— chat a defendant is anable{ to arend ro put 
in his anſwer IRE 10 
—— of à witneſs being old, Ge. on petition 
to examine him de bene eſe _ Soon 
—— of ſervice of a ſubp&ne to teſtify - 72 
of a defendant, his clerk in court and ſoli- 
citor, to enlarge publication, the e be- 
ing returned nat; 
—— of the clerk f in court for 15 fame pur- 
poſe 1 tin 75 
— of auſolicitos i in order weg. publica- ; 
tion N en WO! - 
— of ſerving Aae motion 
— of attending to receive ee 76/42 | 
——— of ſerving a petition” * 77 
———of ſerving an order on a clerk in court 77 
— of ſerving an order to confirm a er" 
78 
ol ſerving an order on twoltslerks in court 


——— of an injunftion gn ad. 
———- the form of an efidavic to obtain an order, 
that ſervice of an order ni may be 1 up on the 
clerks 1 N court n "__ ad 2 80 
— of producing a A writ s before 
a Maſter , 'S ing ibid. 
———of ſerving a writ * execution of a decree 
upon a clerk in court 81 
the like on the parties V.. ibid. 
of having diſcovered. new | matter for a bill 
of review 82 
— of fads for further adjourning cauſe 83 
MY [See 


* T 4 B L E. 
Wait dns (See Sul pænc. | 
Amended bill vi 5 7 Pap M1 
Amendmont of bill, how to mowe 
- tb where coſts ſhall- anne _ even he 
| heating hearing #t- 316 
when and oe a defendant may be frrack 


) out of the bill! 10 8 40 

—— of anſwers N 353 

21727 where defendant has examined, canndt a. 

- mend OI "oe 
[see Allan]! 

Anfoer, hw to be draw, r 


when and how to TN for fine. (See 
: 2 1 10 540% 
ol petitions in general! z 
, + © where a defendant is in contempt. 358 
a dre mb bed e 359 


ho to be granted 

; not v here defendant has been i ne 
; withoue good cauſe 360 
* how returnabe 35d 
commiſſioners ibid. 
= OY commiſſion without ſpecalore 

18 1 
beweg proceed jn naming and ſtriking 
65 . 3 ibi. 
W. 8 petition ee ear f % l 
ncthe form . 1 
0 . before whom 40 Nina raken in wan and 
0 country 363 


- +++! »-notice of execution of dennen bid. 


„bow taken by commiſſioners — 3064 
Os, "vt the dath 325 10 — 1 3 TT 12 dil. 


13 defendant to ſign anſwer |; + bid: 
þ oe how taken ane eG a beer 365 
Mao a corporation Banck ibil. 
£2 - of a quaker bi. 
* to be annexed 0 che commiſſios ibis 


e 5 $f 454+. _ 


be 7.1 . 


Auſvuo, the caption age 305 
the return nn 
how made up ARS tor d s d. 
how returned IEP «1 of * 58 1 ibid. 
how filed e 5 | * ibid. 
the contents ibid. 
where a defendant denies a fact 367 
where a bill grape deeds to be 1 forth in 
bec verba 368 
where 2 may be amended without no- 
ice, and where not F267! nr hide. 
amendinganſwers diferenianary: — ibid 
where relative anſwer ſufficient ibid. 
where to a ng in OS. 369 
by executors 
where defendant tied down — his anſwer 


FX 3 70 
—— — not bound by an > improvidene — 


ſwer 
defendant os charge and diſchar him» 
fl — 
anſwer good though general traverſe 22 
ibi 
ſtatute of limitations infiſted on by anſwer. 
as good as if pleaded = 
how if anſwer reported n ibid. 
after anſwer cannot refer for ſcandal > 
———anſwer over-rules plea +» 
obere bill brought againit.chree for join 
demands % 2 42: 38 
no decree againſt an-anſwer open root of 
one witneſs -- 
defendant to pay 100 L fora « ſcandalous an- 


ſwer 4 524 ; $329 ibid. 
e * e ibid. 
how if defendant in-contempt- - ibid. 


defendant diſcharged of u s ugder 405, 
on his own oath 0 et ibid. 
Ff bre Anſwer, 


% 


„ T 
auler not n after iſſue 885 * . 


a Few, how ſworn 
anſwer of Infidel >'$1 
of wife, not to prejudice . huſband Fin 
executor muſt admit aſſets or ſet forth par- 
ticulars ibid. 
dtfendants bound by another defendant $ 


_ anſwer ans ibid 

| [Vide Commiſſion 1 | 

4 ance, in what time n 
. to be done after | 5 
either voluntary or compulſory _ 357 
— and how entered with the regiſter 
; ibid, 
— appeatance will ſalve error in the 
proceſs, and the contrary 258 
Hitachmess for want ry appearances how ſued a 
EYRE -..q09 
pda form 323 
ho to have it returnable immediate 312 
— the nature of an attachment 324 
—— how to be directed into the mow ports, 
Sec. | ee 324 
into Lancaſhire If? | 325. 
into Cheſhire © hid. 
— into Durbam ' © | ibid. 
to the warden of the Fer ibid. 
to the King's Bench” ih. 
———— how made out for coe 326 
a n to obbge the wege to * a m_ 

WEE 

| => —where to move for a meſſenger on a cepi 
corpus returned - © n . 
—— entering attachment and note 327 
A efendant taken to = _— or enter ap 
pearance with the regiſter | ibid. 
— bos to be diſcharged 7 — | 328 
— - with procla mation ibid. 
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Te TABL'E, 


Is 3 MENLO ION e 
B ILL in equity, its natutee Page 40 
ho to be drawn | e 50 
——— if ſcandalous to pay cofts | 
lies to perpetuate — witneſſes 4 — 
for ſolicitors fees 1 11bid. 
by African compa 42 
— a bill ſets For lots combina» 
tion, anſwer muſt be particular ibid. 
for what brought * 
— — —how to be ingroſſed and fled ibid. 
— bill 1 | "279 
lemental bills „ 
2 * '\':*,— 6g 
— peace 285 
Aua timet ef er RL Io 
n—Croſs-bill © 771.97 ©,4 31% ly 
231 of int leader 287 


———affidavit'of no colluſion to be annexed 288 
u bere plaintiff in a bill of interpleader dies, 


ſuit does not abate 28 
Bill, Certiarari bills . 1 ve. ibi 
Bill to perpetuate, Ke. 0954.) 19005 ==gg 
Bills of revivor or 5 1 Wert —= age 
Bills of review ' eg 
—0riginal bills after deere 6: 464777 o 
Bill pro confeſſo | 
6 eee n ae go 

— 
CERTIO RAR. what 237 


A vbere granted 
AV the form and return 
Certiorari bills 


Tbe TABLE. 
Certificates, and reading on this head Page 1g, 
| =—— for not putting in an examination 187 
——of mem 08: proceedings after 
anſwer | ibid. 
e no proceedings after replication , 189 
— f pleadings being; filed, in order to ſer 


down a cauſe env} 251; ibid. 
von bill and anſ rer 13239 


cha, ita definition, juriſifion and _ I 
$28] wats ou us . 14 

1 juriſdiction in porta 13 
—--—— how far the court of Chancery interferes with 
the juriſdiction of the court of equity in the Ex- 
ebeguer | 14 
—— it juriſdiction in merh cognizable in infe. 
rior courts, as the eccleſiaſtical courts, 1 


©} courts, the county palatine of Cheer, &c. 14 
Chancellor, what relates to ny office. 34 to 18 

| Elerks of the petty ba | 28 
Clerk of the chapel of the Roll, his oibor; 29 

lers omiſſion ſupplied by a decree 41 
———caption on an anſwer | 365 
Commiſſion of rebellion, the form of the mar 32⁰ 
— —-docket thereon 33 321 
ho to be returned ibid. 


ho to proceed againſt e refuſ- 
ing to make a return: of a Commiſſion of - rebellion 


| 15. 07; $36 
—ife taken diſcharged with-cofts-- 337 
———commiſſioners power ibid. 
—— only may bail! ibid. 
to pay coſts on being bailed ibid. 
Commiſſion [the form of a} to plead, anſwer, or de- 
mur 4115 
to take a Quaker's anſwer. 416 
o aſſign a guardian and take the, infant's 


- anſwer , | 417 
| | Commil/.c. 


The TABLE. 


Commiſſion to aſſi erer, and take the anſwer 


of the —— — other defendant Paye 418 
to take an infant's anſwer by guardian 419 
co take the plea, anſwer or 3 of in- 

 fants by guardian 4 <20 
— cke anſwer of a corporation 5 21 
— for the like with che anger of other de- 

fendants 422 
ov if parties cannot agree about baue 

commiſſioners hames 


———commilkqg, to examine how obtained, &. 


1 
— ought ro be indifferent 5 
ſons \ 332 


Contempt, how to proceed againſt an Wer 
defendant 
——— how againſt a defendant for not ape 


or anſwering 45, 46 
—— —=where a Gesendet puts in an inſufficient au- 
ſwer, proceſs need not begin de non 46 
———where in contempt £0 a ſerjeant at arms 319 
— bill taken pro confeſſo ah 
, willnot affect N in 24 Y 29 
contempt general, i. e. for beating, Sc. 
ſcandalous” worn againſt the court, arreſting 
ſuitors, SC. 345 
proceſs of contempt to be dire&ted into the 
county where defendant lives 346 
proceſs Irregular, party to be diſcharged, 
- with "Fall colts 347 
| contempt diſcharged on payment of coſts 
and filing plea ibid. 
itt proſecuted after ibid. 


interrogatories not exhibited in eight days 
after notice, and no reference in a month, party 

_ diſcharged with colts 34 
_ if interrogatories are exhibited, and he de- 
parts without leave, to ſtand committed ibid. 
23 
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The TABLE: 

Contempt, if found i in contempt, to clear and pay | 

coſts Page 348 

and tho cleared; ſhall hive no coſts ibid. 

for breach of orders committed ibid. 

ſolicitor committed for obtaining an or- 

der unduly - 358 

See Attachment, Proclamation, SPricant at arms, 

WESLEY rin. Diſtringas and Privilege ; and 
alſo Vol. 2 under theſe ROS, 


Croſs-bills Dag. 

Coſts for ſcandal in bill and e 42 

Carfitors, het the.] 8 40 28 

. D. 

* ECR ZE bw 0 be ferved, (See — 
Vol. 2.) G | 


Dedimus poteſtatem. - Vide Anſwer and Comin 
Demurrer, of Demurrers 10 


the various kinds „1 2 Gs i 

it demutrer to bill ill, my bew freſh cauſe 
ore tenus © iin. 
A4 -ſpecial caſe on downurree-] „ ive, hid. 
when to demur e 1 06 


if demurrer to part and an "Infat8ciehr anſwer 
to relidue, Fannovexcept till demurrer argued 


ibid. 
to be under counſel's hand, and generally 
out oath 385 ibid. 


where * _—_ may either diſmiſs or 
amend his bill ibid. 
coſts on allowing or eee demurrer 407 

on demurrer and awer. cannot proceed till 


demurrer argued iii. 
may plead, anſwer and lenser, | ibid. 
may amend af er a demurrer ibid. 
if after demurter defendant refuſes to anſwer, 


bill taken pro conſcſo 


Demur rer, 


b * 
5 Ne. ABLE. | 
Demurrer, need not be delivered in perſon or by 
commiſſion | Page 408 
may not return a Jamarrer only, bur _ a 
plea on ſpecial commiſſion. 
| to pay ordinary coſts, if upon debating ſhall 
inſiſt upon any thing more than is alledged ibid. 


proceedings, the ſame as on pleas 408 
what cauſe of demurrer 4509 
demurting, pleading ad anſwering 414 
Diſclaimer, what 373 
Diſcovering bill * 


Diſmiſſion, what time to reply $7 "89 
I an order to amend will not keep bill on foe 
426 

3 after diſmiſſion for want of a replication, 
dill may be retained on payment of coſts ibid. 


how to diſmiſs before replication ibid. 
how after ibid. 
may diſmiſs his own bin Wy  » 


bill brought without privity diſmiſſed ibid. 
—not diſmiſſed on merits, on payment of coſts 


may retain, or bring a new one 1 
one defendant cannot diſmifs, if plaintiff pro- | 
ceeding for the anſwer of another ibid. 


Diſmiſſion, where it is not pefenypecry T”” an 


election 429 
where plaintiff ſues both at law and i in this 


court ibid. 
See Certificate, and Vol. 2, 

Diftringas, againſt whom + 328 
the form 7: 7:29: 0000s 
entring and proceeding thereon 329 
if there is a demurrer to part of the anſter 

374 


EXAMINERS. 


We TA 22 E, 


Z XAMINE RS their duty aod-oath Pare 26 
| of examination of witneffes in town and 


* [See Witneſs) ws 1099 
3 what 273 
cannot except when a plea j is ordered to ſtand 

for an anſwer ibid. 
——if demurrer and anſwer, cannot except till de- 
: o_ argued ; 374 
A | in one or more points, may ex- 

cept 374 


—0N exceptions only to continue injunction, in 
what time plaintiff to obtain the Maſter's re- 


port ibid. 
to a Maſter's report 171 
ho to be drawn and Sen and proceed- 
ed og | 375 
cannot except after replication 376 
—— where before plea argued. . 


—ſubmitted to, to obtain a commiſſion for a 
further anſwer, and what coſts to be paid ibid. 
new commiſſion for taking ſecond anſwer on 5 
buy order on affidavit 
——what coſts to be paid on report of inſufficien- 
cy of ſecond anſwer 377 
bat to be paid defendant, if ſufficient 378 
how to anſwer the exceptions where anſwer 


Inſufficient ibid. 
— it firſt or ſecond anſwer be inſufficient, at- 
. - tachment, c. goes as before . $29 


ho to proceed where defendant is in con- 
' tempt, and puts in an inſufficient anſwer ibid. 
—— where and how to the Maſter's report 380 
ho to obtain coſts ibid, 
—— where defendant ſubmits, and puts in an in- 
ſufficient anſwer how to Proceed 281 
[Exceptions 
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Exceptions, where may be taken to a report of lu- 


nacy or bankruptcy  -— Page 382 
cannot add new. exceptions ' eiii. 
— —where anſwer reported not ſeandalous ibid. 
what allowed a good anſwer ibid. 
——where exceptions exceed the charges in the 
bill ibid, 


where bill or anſwer referred for ſcandal 
be form to an infufficient anſwer '- 228 
the form of exceptions to a Maſter's report 


172 
Executor, what | _ + 
how they and nta bps differ ibid. 
—— how he may charge and be charged 273 
two executors are plaintiffs, one excommuni- 


cated, the other may be ſevered | Bid. 
——obligor made executor, no extinguiſnment of 

a debt on bond Re 
——where a prejudice ſhall be returned on him- 

. ſelf ibid. 
ä he is reſiduary legatee "ibid. 
—— where excluded from the ſurplus, and where 

not 1 ibid. 

A lable on placing out mo 3 2 es. _ - 
Evidence of bars... — 432, 434 
Equity, what n are favoured in * 246 
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GUARDIAN, what SIR 260 
his intereſt iN 


outlawry or emen end cannot be 
pleaded in diſability of a guardian 261 
| | Guardian 


ow Guardion, how iced, Page 261 
8 0 how removed „ 30 „ü 
| his office and duty | 
may diſcharge incumbrances iki 
in what caſes he n be queged 
. 5 i H. | 
EF 4 BE AS Corpus, how obtained 
in what caſes uſed 244 
ho directed 243 
bow ſerved, and the puniſhment on non- 
obedience” ibid. 


u bere for a priſoner in the country 242 
——— how to proceed againſt a priſoner turned 


ever to the Fleet after a decree 244 
bow againſt a priſoner i in execution ibid. 
the form | 245 
Hearing upon bill and anſwer 44) 396 10 399 
Heir, what 270 


bo favoured in this court ibid. to 271 
of examining witneſſes in perpetuam Rei 
Memoriam, againſt a diſintereſted heir at law ibid. 
Hemine replegiando, what, and how obtained 242 
——— where granted for an infant ſent abroad ibid. 
OO with regard to huſband and wife ibid. 


I. 
TP EOT, what. See Lunatick 257 
Impertinence in a bill or anſwer — 42 
Infants 246 10.274 
— ho to ſue and defend ibid, 
bow to proceed againſt him on an attach- 
ment. 1868 447 


who may ſue as his prochein a 248 


. infant patron Ws» to 2 living 
| 248, 249) Se. 
22 


Infants, in what caſes, and when, an infant is in- 


ticled to an account, and againſt whom P. 250 
cannot be forecloſed without a day after he 


comes of age 0 ibid. 
ia what caſe a decree may be had againſt 
him without a day given e 
A anſwer put in by guardian not concluſive to 
the infant when he comes of age ibid. 
—— hall not ſuffer. by the negle& of _—_ 
may have maintenance ſettled | bid. 
how bound here and leſs favoured than at 
law #3: WM 
what acts of theirs are good, void or void- 
able | 4 17264 
Injunions. | 209 
to ſtay proceedings at law | 211 
to ſtay waſte 214 
to yield up, quiet, or continue poſſeſſion of 
lands 216 
to quiet poſſeſſion before hearing ibid. 
againſt continuing a nuſance _— 
to prevent multiplicity of ſuits . 217 
in eject ment cauſe 218 
IE ſtaying buildings and ſtopping ancient 
a lights ibid. a 
on patents Aid. 
in what caſes in jonctions have been denied | 
| 9 
7 ſerving them n een | 3 
2 continuing them 223 4 
- diflolving them 224 | | 
. irregular injunctions 226 | 
— perpetual | | 227 | 
7 dtder for injunRion on a dedimus 229 
8 | docket therron ibid 
8 order for an injunction on an attachment | 
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Injuntliens, docket on order for an injunction on 


an attachment | be Page 230 
the form of an injunRion W G64 — BT 

on a dedimus - © | 232 

on an order for time 4 

on an inſufficient anſwer _ © iid, 

on an attachment for not anſwering ibid, 

to ſtay waſte ibid. 

; — to ſtay execution till hearing 234 

cial to ſtay copying, engraving, Cc. and 
n prints purſuant to 8 Geo. II. 235 

to deliver poſſeſſion purſuant to adecree 236 
interlocutory matters 35 
interpleading bil! . 257 

Mining i in commiſſion, how to be done 431 
where defendant refuſes to proceed to ſtrike 
commiſſioners names 432 
where a commiſſioner is related, or is coun- 

bel or ſolicitor, may be ſtruck out ibid. 
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L ETTER of attorney to receive money report- 
| ed due 181 
Lord Chancellor's letter miſſive to a nobleman to 
appear and anſwer | 96 
Lunatick, what 257 
e Kon inquiſition a perſon | is found an ideot, 
c + it muſt be a nativitate - ibid, 
; how ideots and I lonatiohs are to ſue and an- 
| Hes | = ibid, 
what right committees have 1 in their lands 

i 259 

to whom the coſtody committed . 258 

: what eſtate the committee of a lunarck 

- hath j 259 
| where alunatick marries iid. 
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Lunatic, what acts of theirs are good, void or 
yoidable Page 259 
being truſtees how to convey ibid. 
[ce Lunatict, Vol. 2] | 
orders, Sc. where to be filed, or uſeleſs 
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| MASTER of the Roll, what relates to his of- 1 
4 fice 18, 19 | 1 
Maſters in Chancery, what relates to tbem 20 
J ce form of exceptions to a Maſter's re- 
5 ; pore 172 
> Maſters extraordinary in Chancery 21, 22 
4 Mafter of the Subpena Office os 
$ Member of Parliament. Vide Privilege. + 
1 Money, * paying, and receiying in court 


206 
A Mortgagor may apply to is court for a reference 


without anſwering 44 
t- [Vide Reports and Affdavits.] e 
1 Motion, what 158 
to when notice is required ibid. 
96 on whom notice of motion is to be 77 
57 


how notice of motion muſt be ſerved ah 
the end of the motion is to receive money out 
of court ibid. 
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259 motion days | | 160 
258 the form of notice of m motion ibid. 
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| Fe exeas e where in caſe of a ſolicitor! c bill 


Page 240, note (5) 
act to be granted without bill filed 240 


——where on going abroad to avoid a ſentence 


in the eccleſiaſtical court 241 
n granted till ſecurity given 240 note (2) 
ho it muſt be directed 229 
how marked for ſecurity | ibi. 
ho to diſcharge it 240 
— how, where all equity is denied by the an- 
(wer 6 
— — ſecurity not diſcharged ., 
no. called formerly, and how to obtain it 
2 
———ſecurity to be given before writ diſchargea 
240 
abuſe of this proceſs ibid. note(1) 
—— the form of the writ | 241 
Notice to agent, as well as perſonal notice, will 
affect party | 160 
' [See e eee Examination and Mution) 
0. 

OFFICERS, a liſ of them 14 10.30 
Orders Interlocutory, what and how obtained 
911 I 
co be pronounced in court, and how dravn 
up ibid. 
N Us hid, 
upon petition, by whom to be drawn up 

191 


regiſters miſtakes, how reQified 192 
former order to be taken notice of in ſub- 
ſequent one | ibid, 
when entered may be altered ibid 
how to make an order #i// abſolute bid, 


ſubmiſſion to an award made an order 193 
Order 
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Orders interlocutory, how to ſerve orders and bring 


farties into contempt ©," Page 193 
diſobedience to orders \ ibid. 
where for payment of coſts how to pro- 

ceed e 

Order on petition for leave for king's W to 

plead againſt the crown | 4, 95 
regiſter not to draw up order till adv 

filed [ 
where ſolicitor's conſent binds ibid. 

where one is brought into court for breach 
of an order within a year, and if after. ibid. 
miſtake in title of order amended ibid. 
an order to make election 5 


to ſerve ſubpæna on attorney ibid. 
the form of an order to add a defendant _ 


to a, bill 196 
to aſſign a guardian _ | ibid, 
to ſet down a demurrer ibid. 
to over-rule a demurrer 19 
to diſſolve an injunction niſi | ibid. 
to examine into the regularity of an attach- 

ment Ez no: 600 
to examine into the regularity of return- 

ing a proclamation 198 
for Six-clerks certificate' of the due taking 

of a plea, anſwer and demurrer ibid. 
tor a habeas corpus 199 
to refer a ſecond anſwer ibid. 


for a commiſſion to examine de bene elſe. 
and to refer exceptions 


to renew a commiſſion © | 200 
to ſtay e on exception to a re- 
port ibid. 
to confirm a report ni 201 
for a ſuper/edas upon an arreſt ibid. 
to dilmils for want of replication 202 
for a ſubpaya _ tecum | +400 
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| Page 202 
for a ſerjeant at arms 2 203 
to examine vive voce 5 = 
for a ſubpans ſcire facias 
to ſtay proceedings on a decree- yy, 


to ſtand committed for not 3 a 
decree 205 

for an InjunRtion to put plaintiff in poſſel- 
fion according to a decree ibid. 
obtained by contrivance ſet aſide 358 


ſolicitor committed . 
Original bills ; 40, 41, 42 
ate decree. 276 
Peace bill | 255 
Perpetuating bill e 
oo 

ARTIES, of parties to the fuit, and of 
proceeding in equity in 9 , 31082 
aupers (of) 71 

[See Petitions.) | 
Petition, what, and reading thereon _ 83408) 
por defendant to accept plaintiff 's bill 
nunc pro tune 87 


in a petition for further time defendant 
muſt ſet forth what time already had, and the 


order, &c. 88 
for further time after appearance entered 
with the regiſter ibid. 
do ſet down 4 for beating on the 
equity reſerved 6 89 
— — for a rehearing WEE: go 


n enlarge time for payment of money 


6 ibid, 


——— to appoint a dey for an abſconding defend- 
ant to appear gl 
do withdraw a plea » 92 
. / Pain 
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3 Petition, for a commiſſion to anſwer, c. after 


a ſerjeant at arms Page 92 
— — for licence for king's, counſel to plead' 
againſt the crown, with the order thereon. 94 
——— for the Chancellor's letter miſſive to a 
nobleman to appear, and the letter 95. 96 
— for ſabpæna returnable immediate 
——— for proceſs of contempt returnable imme- 
diately ibid. 
do amend by adding a defendant 98 
——— to amend on payment of coſts | 
— for plaintiff to diſmiſs his own. bill with 


coſts 100 
do refer an examination to a \ Maſter, and 
to tax coſts | ibid, 
to be diſcharged from the ſerjeants at 
arme 101 
—— for a return of writ of inquiry 102 


for plaintiff to give ſecurity to anſwer coſts, 
he living abroad, and that defendant may have 


time to anſwer 10 
—— — of a plaintiff to be admitted in forma 

pauper | | 104 
for a defendant 106 
—— (after an attachment) for a dedimus, and - 

for time, &c. 107 
——— to put in an anſwer without oath 108 
—— for time to anſwer 109, 110 


for a feme covert to anſwer alone 111 
—— for time to anſwer and return a dedimus 


112 
—— to examine a witneſs de bene eſſe before iſſue 
joined 353 


— for a ſpecial commiſſion and commiſſi- 
oners names, or in default the commiſſion to 


iſſue ex parte - 114 
¶ for a commiſſion to. aſſign a guardian, and 
take the anſwer _ | 115 
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Petition to take an anſwer Rn amend the cap. 
tion, apd ſtay proceſs | Page 116 
co receive exceptions. 
another 
to refer exceptions 
another 
co renew a ſequeſtration 
to withdraw a” replication, and amend a 
bill on payment of coſts to ſuch defendants as 
have anſwered 121 
— fora ſubpena to rejoin, and that ſervice on 
clerk in court may be good, and to join and 


ſtrike commilſioners names 122 
—— to join and ſtrike commiſſioners names or 
commiſſion to iſſue ex parte 123 


to alter a Commiſſioner's name, and for 
PRO to e and time to anne 


12 
—— to examine a defendant is 
to add interrogatories _ 126 
to enlarge publication 127 
— —another | | ibid. 
— another more ſpecial 446,45 226 


— to enlarge publication, but not to hinder 
ſetting down caule, and for an original and crols 


cauſe io come on together X 129 
———to enlarge publication, and for a commiſ- 
ſion to examine, &c. 130 


ioo ſervea ſubpana to hear judgment on de- 
fendant's clerk in court, Gefendun: abſconding 


e 
to prove an exhibit. vive voce 132 
that an anſwer in one cauſe may be made 
uſe of at the hearing of another cauſe — his, 
that depoſitions may 133 
— for leave to examine witneſſes after publi- 

cation, upon the uſual affidavit 134 


Petition 
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Petition to ſet down a cauſe for rehearing on defend- 
ant's default, c. Page 134 


i ſet down a plea 1 


to ſex down exceptions to a Maſter's re- 
port A 


——to ſet down a cauſe for hearing ibid. 


o appoint a ſhort day for a further hearing 
on a Maſter's report 4 


37. 
——— that ſervice of an order 116. to confirm 


a a report, on the clerks in court may be good 


ſervice - ' 138 
o enter A decretal order nunc pro tunc 
139 
mw ſign and inrol a decree nunc pro tunc 
ibid, 

———for an infant to convey pkg to the 
Stat. 7 Ann, | 1840 
———for a perſon come of age to enlarge time 
for ſhewing cauſe againſt a decree ' 142 
—— to tax a ſolicitor's bill on 


——— another upon a bill delivered 

that depoſition may be opened, publiſhed, 
copied, and ſealed up again 145 

———that ſerving writ of execution of decree on 
clerk in court of abſconding defendant may be 


good ſervice on him : 147 
o Vacate recognizance of receiver and his 
ſureties 148 
—— for further adjourning cauſe 150 
for delivering up committees bond, in or- 
der that ſame may be cancelled 1 
— for a commiſſion of ſewers 153 
———to ſuperſede a commiſſion of bankrupt 154 
Plea, what — a7 
what proper, and what not ibid 

how many kinds 388 

may reply to a plea in bar, and defendant 

put on Few. 389 
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Plea, fraud muſt be denied by anſwer, not not by | 


: plea Page 389 
ſtatute of limjraxions pleadable againſt the 
-Seath Sts company ibid, 


* ſo againſt aſſignees under a bankropteyidi. 
p;lwea to the juriſdiction, or une muſt 


be on oath, &c. n ONG, 
of privilege on oath _ 390 
in bar, here and where not on oath ibid. 
where to plead and anſwer 190 
on order for time, cannot plead unleſs men 
tioned in order, 23 $501) 
cannot be taken on . commiſſion to 
take an anſwer only | ibid. 
after proclamation returned, no plea or de- 
murrer can be put in without leave bil. 


where to plead and nſw or Plead, an- 
ſwer and demut ibid. 
where the ſame benefit by anſwer as plea 
(14-490 

_ © where to plead pendency of a former ſuit, 
and how to proceed thereon ibid, 

1 where to reply to the plea and proceed to 
iſſue ibid, 
bo to proceed to have plea argued 392 


| Where it is not filed in time ” ibid. 


: when pleas ought 1 be filed, and with 
. whom „ hid. 


4 reference of a. plea of former depen- 
dency ibid. 


a do be cl; in the caption of a plea 393 


may plead to part, and anſwer to other 


pan, and 40 plead, anſwer and demur ibid. 


da Cannot demur and plead to ſame part of the 
bill ibid, 


what 5 on * 9 plea ibid. 
what a owe picks; and well pleaded Fi 
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Plea, pleading, anſwering and demurring to the 
ſame bill age 398 
yide mote relating to this bead fond. 395 10 405 
Privilege, how to proceed againſt a peer r his ap- 
pearance 3 
againſt a member of parliament 
againſt a member in contempt | ak | 
againſt a peer 
what is the firſt proceſs , agpinit x poor os | 


member 444 

of the officers, clerks and ſuitors of this 

court | 332 
a writ of privil | 


33 
Proceedings in general, from the bill to the execu- 


tion of the decree © 3 10 fr 
Procedendo, what ö 
Proceſs of Contempt (See F R 
Commiſſion of rebellion, A e at arms, Diſtringas 
and Sequeſtration.) - 


Prochein amy, what | 90 
dee Cu Es 

Proclamation, the writ 13809 

Pro confeſſo Bills 2 


Publication, how to enlarge publication 


10 
vo order to paſs without notice = £ 
— if witneſſes rxanjined | in town, how to paſs 

publication | ibid. 
—— if in the country. ibid. 
——— Where rules are out | Wy 
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Þ ECEIVER, how to woe after an order 
obtained for appointing a receiver Page 178 
Reference, what, and obſervations thereon 160 10 


16 
Regiſter [of the] aj 2 
Kegiſter of affidavits, his office and duty 26 

Rejoining _. 420 
Replication, when to be filed _ 2 
general or ſpecial F 

when it mult be general ibid, 

what parts to reply to on pain of coſts 

ibid. 

how to be drawn 433 
ſeiting forth matters not contained i in the 
bill e 
where plaintiff cannot reply ibid, 

muſt be to plea and anſwer, and not to 

plea only ibid. 

8 where a ſpecial one may be put in a ge- 

* neral ibid. 

phinif allowed to reply on cauſe 7 

ibi 

where neceſſary to reply, though no wit- 

neſſes required - 424 

till the end of third term to reply ibid. 

need not be ſigned by counſel ibid. 

may withdraw replication and amend bill 

on defendant's moving to diſmiſs hi. 

the form 438 

f how to be engroſſed and filed 439 
Report, what, and reading thereon, Ge. 165 7 

103 

it is not uſual to confirm reports of receivers 


accounts 171 
1 | Repor 1. 
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Reports, the form of a report of the arrears of an 


annuity | Page 173 
of paſſing a receivers accounts 176 
of principal, intereſt and coſts. upon a. 
mortgage 179 
where a mortgagor may apply to enlarge 
time to redeein 180 
how mortgagee to apply for an abſolute 
order to forecloſe . 
concerning attending to receive money re- 
ported due n 
jetter of attorney to receive money report= - 
ed due #44  thid. | 
Returns of the terms . ie 
Reviewing bills 4 303 
Reviving bills . 292 
8. 
804 VDA L and impertinene, hom to be ex- 
fpunged „ 
what coſts allowed thereon . 
Serjeant at arms, his office © 
Serjeant intitled to take up all perſons in contempt 
after commiſſion of rebellion 338 
Segueſtration, what and how obtained | 339 
the torm | WT | 
 ——commiſſioners duty | 337 


——-where. to be diſcharged as to a person who 
deſires to be examined pro intereſſe ſus 34 
——where a ſuit is for lands, Wanne will be 


granted I 505 af - . 
—— when granted 342 
hat liable i 1. 

like an outlawry at common la ibid. 


land ſubje& to an annuity ſequeſtered on huſ- 
band's death, ſequeſtration diſcharged,,, 343 
it the parties do not obey a decree, or de- 
fendanr lie in priſon, &c. court will grant this 
writ bg ibid. 
Sequeſtration, 


te TABLE 
Sequeſtration, where eſtates lie i in treland Poe 343 
— voluntary or fraudulent conveyance, no bar 


-  tbid, 


85 . defendant was gone abroad, having 


been arreſted on an attachment, a a ſequeſtration 
was granted ibid, 
—iquin 105 as ã meſne proceſs, determined by 


_the death of the party, otherwiſe after a decree 
| 4 
8 what time it binds | x: 11 


D ſequeſtrators anſwerable for their acts ibid. 
— ſequeſtrators whereon meſne proceſs ibid, 

D gcaution as to choice of commiſſioners ibid. 
— ſequeſtrators cannot felt without leave of 
the court, and to be governed by the court 


— 3457 

6ritproceſs againſt a peer or member 345 

granted to foreign parts 345 
Ireland ; bi 

——on oath _ ibid. 


where proceſs of this court with not affect 
lands in Ireland to ſequeſter them for a con- 
> Hir. cler s i in e what relates to then 22 
folicitor muſt ſerve order for taxing his bill 
before intitled to an attachment 318 
Subpæna to anſwer, how ſued out 31 
Aàffidavit to obtain ſubpans returnable imme- 


diate | 313 
what time Aide hath to appear ibid. 

how returnable and ſerved i 

[Vide Afidavits.] 

' what good ſervice, and how whore defend- 
ant cannot be found ibid, 
how to proceed un an abſconding de- 
banden. | 38 
what affidavit neceſſary 358 
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Subpena, when to ſue our ſulpæna on injunftion 
F Niue 213, 210 
Supplemental bill ; * 279 
Supplicavit, concerning this writ 245 
one impriſoned on this writ a year to be 
diſcharged g | 246 
Sworn clerks, how qualified and their duty 23 
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PRUSTEE 26% 6% 
where truſtees obliged to convey tho? ' 
the ceftui que truſt dies 263 
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U. 
[JS HER of the court of Chancery 26 


W. | 
JJ AITING Clerks 23 
Warden of the Fleet, his office 29 

Waſte. [See Injunction.] | | 

ot puniſhable at common law, yet reſtrain- 
ed in this court, and marginal notes 215 
Witneſs, how and when to be examined 44 
examined in town and country 426 

[See Evidence and Examination.) | 
IVrit of privilege, form thereof 333 
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